EQUAL EMPLOYMENT SUITE 400 TEL 202/629-5650

1501 M STREET, NW

ADVISORY COUNCIL WASHINGTON, DC 20005 FAX202/629-5651

October 28, 2011

VIA ELECTRONIC MAIL TO
OIRA_SUBMISSION@OMB.EOP.GOV

Ms. Brenda Aguilar

OMB Desk Officer for the U.S. Department of Labor’'s
Office of Federal Contract Compliance Programs

Office of Information and Regulatory Affairs

Office of Management and Budget

New Executive Office Building, Room 10235

725 17th Street, NW

Washington, DC 20503

Re:  Comments of the Equal Employment Advisory Cduwirtthe Office of Federal
Contract Compliance Programs’ Recordkeeping andiieg Requirements for
Supply and Service Contractors (OMB Control Nuntigs0-0003)

Dear Ms. Aguilar:

The Equal Employment Advisory Council (“EEAC”) welties the opportunity to file
these written comments on the Office of Federalt@ah Compliance Programs’ (“OFCCP” or
“the agency”)Recordkeeping and Reporting Requirements for Supply and Service Contractors
(OMB Control Number 1250-0003). Our comments rashpio the Department of Labor’s
(“DOL”") September 28, 201Eederal Register notice regarding this information collection
request (“ICR”) submission to the Office of Managarhand Budget (“OMB”) for final review
and clearance under the Paperwork Reduction At985 (“PRA"). 76 Fed. Reg. 60083.

The ICR deals with OFCCP’s proposed changes — moglyan extension as the
agency implies — to OFCCP’s “scheduling letter” dinemized listing.” These two documents
are sent to contractor establishments at the afiset OFCCP compliance evaluation and
require the submission to the agency of writtenrratitive action programs along with aggregate
compensation data and summary employee transatdian Importantly, the proposed changes
will require contractors to submit additional doents, information, and data above that which
is required under the existing scheduling lettet i@mized listing.

OFCCP claims in its clearance request that itsgseg changes will actualigduce the
associated burdens on each contractor establishirens scheduled for a compliance
evaluation. For the reasons stated in our Jul2@11 written comments to OFCCP, and as we
further explain below, we respectfully disagreeon€istent with Executive Order 13563 and the
White House’s stated commitment to reducing theléns levied on the contracting community,
we respectfully request that OMB reject OFCCP’gpsed changes and approve the current
ICR for another three years.
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Statement of Interest

EEAC is the nation’s largest nonprofit associatidmajor employers dedicated
exclusively to the advancement of practical andaive programs to eliminate workplace
discrimination. Founded in 1976, EEAC’s membershigently includes approximately 300 of
the nation’s largest private-sector employers, whltectively operate tens of thousands of
individual establishments and employ more than ilBomworkers in the United States alone.

All of EEAC’s member companies are employers suljgthe compliance,
recordkeeping, and reporting requirements impogeederal law and regulation prohibiting
workplace discrimination, and nearly all of our niears are federal contractors subject to the
additional recordkeeping, reporting, and compliarezpiirements imposed by Executive Order
11246, the Rehabilitation Act of 1973, the Vietnena Veterans’ Readjustment Assistance Act
of 1974, and their implementing regulations. Méamyusands of our members’ establishments
have been subjected to one or more OFCCP complarataations since 2000, when the
agency began using the current version of its c@npé evaluation scheduling letter and
itemized listing.

Given this volume, EEAC members keenly understamtblagopreciate how objective,
efficient, and well-managed compliance evaluatiarsto the overall implementation of their
corporate affirmative action programs. They alsdarstand how compliance evaluations that
are unnecessarily burdensome or not efficientlydoeted can quickly erode internal
management and non-management support for the tamp@ffirmative action initiatives set
forth and regulated by OFCCP.

OFCCP’s Proposed Changes Will Impose Substantial Aditional Burdens on Federal
Contractors

In its justification statement to OMB, OFCCP susjgehat federal contractors are
“masking” discrimination and “manipulating” datay accusation presented without any
evidence to support it. OFCCP further states@MB’s approval of the proposed changes will
enhance its ability to monitor contractor compliandgth the laws the agency enforces, again
without providing any explanation as to why thesting scheduling letter and itemized listing
are inadequate for this purpose. These purporeasbdns” certainly do not provide justification
for the significant additional burden that OFCCRvnmants to impose on federal contractors,
especially in light of our comments below.

Based on specific feedback provided by EEAC’s merobepanies in response to
OFCCP'’s pre-clearance solicitation for this ICR; duly 11, 2011 written comments to OFCCP
provided the agency with specific burden estimateish contradict the two basic assumptions
upon which OFCCP’s proposed changes are based:



Ms. Brenda Aguilar
October 28, 2011
Page 3 of 6

* the erroneous assumption that federal contractors hchieved a level of
technological sophistication that enables themetwegate an infinite variety of
employment data instantly at the touch of a keystrand

» the erroneous assumption that in order to effelgtivarry out its enforcement
responsibilities, OFCCP must, at the onset of @aahne compliance evaluation,
have access to virtually every piece of employnaesid thatmight become relevant
in case a compliance issue surfaces during the audit.

We respectfully submit that OFCCP has not onlyethiio provide justification for the
significant changes that it is proposing, but dhsd the agency has failed to meaningfully
consider — and in some instances even acknowledgfeese and other comments submitted by
affected contractors that reflect the true burdher will be imposed if OFCCP’s ICR is approved
by OMB. Accordingly, we have attached a copy (éitt@ment 1)of EEAC’s written comments
submitted to OFCCP for OMB’s consideration durihg ffinal clearance stage of the PRA
request-and-approval process.

It is important to point out that the OFCCP ICR nomder review comprises the single
largest portion of the total paperwork burden inggben U.S. employers by the federal
government’s equal employment opportunity and @ffitive action (“EEO/AA”) recordkeeping
and reporting requirements. These burdens arefratiically and economically significant.
Indeed, even by OFCCP’s own questionable estimtitesecordkeeping and reporting
obligations that would be imposed by this ICR wordduire federal contractors to spend
between roughly 11 and Xdllion hours annually, and no less than $129 milliondditonal
operations and maintenance costs, in order to gomMoreover, these estimates exclude the
additional burdens associated with OFCCP’s separately pemdingjons to its affirmative
action requirements for covered veterans, whid¢im#lized as proposed would increase the
economic impact of this ICR by $825 million to $a Billion in the first-year, and by $727 to
$993 million each year thereafter.

As we explained in EEAC’s written comments to OFC@Rt agency is proposing far
more than a simple “extension” of this ICR, as ssjgd by its PRA pre-clearance notice
published in thé&ederal Register on May 12, 201%. More specifically, OFCCP is proposing

! Of particular note, OFCCP’s original estimatetaf annualized operations and maintenance costsiatesbwith
this ICR was $120,019.00. The agency’s new estinnf$129,663,262.00 represents a more than ongrédufold
increase. This astounding revision in the agency& estimate in and of itself calls into questios credibility of
all of OFCCP’s other cost estimates containedsihf@R. Moreover, it is a tacit admission that caators will have
significant start-up issues, changes that areylitetake months to bring them into compliance.

2 See, Comments of the Equal Employment Advisory Coyrtbié U.S. Chamber of Commerce, and the HR Policy
Association on the Office of Federal Contract Cdamte Programs’ Notice of Proposed Rulemaking ienigto
Affirmative Action and Nondiscrimination Obligatisrof Contractors and Subcontractors Regarding €teste
Veterans (RIN 1250-AA00) (Attachment.2)

$76. Fed. Reg. 27670. OFCCP’s pre-clearance nfiticthis ICR was labeled as a “Proposed Extensfdhe
Approval of Information Collection Requirements;r@ment Request.” The Summary section of that notiade
no mention ofany proposed revisions to this ICR, instead statinyg trat “the Office of Federal Contract
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changes that would require federal contractorsaeige OFCCP with more records, more data,
and more information than has ever been requirégkanitial stage of a routine OFCCP audit,
including, among other thingkighly sensitive details on each employee’s comaigms and
manual tabulations of potentially hundreds of indiinal “pools” of employees considered for
promotion or termination during the period undefiee&s. Somehow, however, OFCCP reaches
the conclusion that these proposed changes actuailid reduce the overall burden on each
audited federal contractor by roughly 1.34 hounrsauelit. This determination finds no support
anywhere in the PRA record for this ICR, and itages the researched and reasoned comments
submitted by EEAC and other federal contractor oizgions during the pre-clearance stage of
this ICR’s PRA consultation process.

OFCCP’s Burden Estimates Are Not Credible

For more than 30 years, EEAC’s members have bawndimg us with practical, real-
world feedback on the costs, burdens, and effért®mpliance with OFCCP-enforced
requirements. In turn, these compliance cost eséismhave helped public policy-makers
understand the practical impacts of their propasgdlatory actions. Notably, since OFCCP’s
proposed revisions to this ICR were published iryMmet a single EEAC member has indicated
that the burdens associated with OFCCP’s propodeetisiling letter and itemized listing
changes would decrease their compliance burddmeaasgency now is representing to OMB.

OFCCP estimates, for example, that by revisingatapensation data request to ask for
numerous employee-specific data points, rather shiammary compensation data, contractors
will experience an average burden decrease oftf®86s. In fact, our members estimate that
their burden will actually double, and in some dsigle (or more), given that most contractors
do not maintain the new data that is being reqddsyeOFCCP in a centralized, electronic
format.

Further, OFCCP estimates that by asking for: fblieant, hire, promotion, and
termination data by job growmnd job title (currently submitted by job growp job title), (2)
race-specific applicant, hire, promotion and temion data (currently submitted by
minority/non-minority status), and (3) promotiondaiermination candidate “pools,” (a new
requirement), contractors will experience an aveiagrease of only two hours. Again, because
OFCCP is asking for more than double the amoudatd, our members estimate that their
burden increase will be far more than two hours, iarsome cases will increase as much three-
or four-fold.

Compliance Programs is soliciting comments conegrits proposal textend the Office of Management and
Budget (OMB) approval of the Non-construction Sypghd Service Information Collection.” (Emphasikiad.)
Only in the last section of that notice did theragestate that it was seeking “the approval ofrthasion of this
information [sic] in order to carry out its respdibity to enforce the anti-discrimination and affiative action
provisions of the three legal authorities it admsi@is.” The notice did not specify, or even gelhedescribe, the
nature of the significant revisions for which OFCa®wv seeks OMB approval. 76 Fed. Reg. 27670, 27671.
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Simply put, requiring each audited federal contvat provide OFCCP withore data,
mor e recordsmore manual tabulations, amdore information at the outset of each review will
not reduce overall burdens — to the contrary, it substantially increase them. Indeed, it
simply defies logic to conclude otherwise. Therayés estimates are further undermined by the
fact that OFCCP actually estimates that it willdake agency nearly 20frfore time to read
contractors’ responses to the expanded informaidiection (32 hours) than it will for
contractors to gather, tabulate, draft, read, aealgdit, and submit that information (27.01
hours).

Regrettably, a review of the “supporting staterhémat OFCCP has provided to OMB
reveals that OFCCP has failed to conduct any mgéurliassessment of those comments critical
to the agency’s position. This failure runs conttta the clear mandate of the PRA’s
implementing regulations, which among other thiregguire an agency to: (1) evaluate public
comments received in response to a proposed infameollection; and (2) provide OMB with
a summary of those comments and the actions takessponse to the comments.

OFCCP acknowledges that oveso thirds of the comments submitted in response to its
proposal questioned the agency’s burden estimataaraalistically low, in some cases by
hundreds of hours per establishment. Neverthellesggency has added owolye hour to its
estimatedeporting burdens, effectively ignoring the estimated burdstimates calculated by
affected federal contractors. Incredibly, OFCCdddlas furthereduced therecordkeeping
burdens associated with the information collecti&or example, OFCCP’s pre-clearance notice
stated that the agency was seeking approval fa&741641 burden hours coverithg8,288
contractor establishments, or roughly 103.19 hpersestablishment. Since the original
announcement of its proposed changes to its sangdatter and itemized listing, OFCCP has
now adjusted the number of covered contactor astabénts tdl 71,275, an increase of nearly
63,000 establishments.

Besides the obvious point that this significanuatipent further brings into question the
reliability of any of OFCCP’s burden estimates, #8gency further exacerbates the point by
contending that the increase in covered contradtablishments will not result in any increase
in the total number of burden hours. Thus, thenags adjustment of adding nearly 63,000
more contractor establishments without that adjastmesulting in an increase in its total burden
estimate of 11,949,346 burden hours means thagéecy now concludes that there will be a
net reduction of more than 33 hours per establisitifinem its original estimate.

OFCCP also is proposing to require all contractorsubmit compensation information
as of the most recent February 1, regardless afdh&ractor's AAP year. Because most federal
contractors typically set their AAP plan years ataéendar or fiscal year basis, this change will
require the vast majority of contractors to runirtierkforce snapshot data and compensation
data twice — once as part of the annual AAP updatd,again on February 1, thereby
effectively doubling the current burden. OFCCRIipmorting statement does not address or even
acknowledge this concern, however, other thanydlsat it “believes” that the new
compensation request will result in a reductiohaonirs.
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Last but not least, OFCCP does acknowledge theetna@xpressed regarding candidate
“pools” for promotions and terminations, which niplié commenters noted do not exist under
normal circumstances. In response, however, tae@gmerely states that “[a]s to objections
related to the actual pool of candidates, OFCCRwsnwith the commenters supporting the
proposed change.” With all due respect, OFCCPaasimply “agree” with its supporters of
this proposed change without even addressing tipériead and anecdotal input it received from
those commenters critical of the agency’s propobaleed, the PRA would be rendered
effectively meaningless if an agency can simplyréag with supportive comments and ignore
critical ones.

In summary, we respectfully submit that OFCCP ladled to seriously consider, and in
some cases outright ignored, most of the spedifjeadions presented in more than two-thirds of
the public comments submitted in response to itg M 2011 pre-clearance notice. President
Obama’s Executive Order 13563 requires federal @gstto “use the best, most innovative and
least burdensome tools for achieving regulatoryséadd to “tailor [their] regulations to impose
the least burden on society.” EEAC respectfulllyraiis that OFCCP’s proposal fails to meet
these standards.

Conclusion

For all of the reasons presented above, we resgigaifge OMB to reject OFCCP’s
proposed revisions to its Scheduling Letter anahited Listing, to approve the current version
of this ICR without change for three years, anddndition approval of any future proposed
changes on OFCCP’s ability to produce accurateodettively supported burden estimates.

We appreciate the opportunity to make our viewswmto OMB, and would welcome
any questions you may have.

ety A o

Jeffrey A. Norris
President

cc: Hon. Hilda L. Solis, U.S. Department of Labor
Seth D. Harris, U.S. Department of Labor
Patricia A. Shiu, U.S. Department of Labor
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Submitted via Federal eRulemaking Portal: http://www.regulations.gov

Ms. Debra A. Carr
Director, Division of Policy, Planning

and Program Development
Office of Federal Contract Compliance Programs
U.S. Department of Labor
200 Constitution Avenue, NW, Room C-3325
Washington, DC 20210

Re: Pre-Clearance Consultation Regarding Propogtzh&on of Supply and
Service Information Collection Requirements, Colntomber 1250-0003,
76 Fed. Reg. 27670 (May 12, 2011)

Dear Ms. Carr:

The Office of Federal Contract Compliance Progré@iCCP) has solicited pre-
clearance public comment on its intention to segk@val from the Office of
Management and Budget (OMB) to revise the Compédinvaluation Scheduling Letter
and Itemized Listing used to initiate routine cormpte evaluations of federal contractor
and subcontractor affirmative action programs. Ebheal Employment Advisory
Council (EEAC) appreciates the opportunity to command is pleased to provide our
views on the proposed revisions.

EEAC's Interest in the Proposed Scheduling LetteRevisions

EEAC is a nationwide association of employers oizgd in 1976 to promote
practical approaches to the implementation of mafditive action initiatives and the
elimination of employment discrimination in the wplace. EEAC’s members are
committed firmly to the principles of affirmativeton, nondiscrimination and equal
employment opportunity as indispensible preregessio a fair and inclusive workplace.
Our membership includes approximately 300 major. 0dBporations, nearly all of
whom are covered federal contractors or subcomtraictAs such, the procedures and
methodologies utilized by OFCCP in conducting caerale evaluations are of great
importance to EEAC’s member companies.

EEAC'’s directors, officers and member represengatinclude many of
industry’s most experienced practitioners in cormgywith OFCCP’s affirmative action
and nondiscrimination requirements. Collectivaly,estimated 1,500 to 2,500
compliance evaluations are conducted each yedeACEnember establishments. Some
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of our member companies routinely manage in exae26 compliance evaluations each
year. Given this volume, EEAC members over thes/bave developed a keen
understanding and appreciation for the importaricbpective and efficiently managed
compliance evaluations as a precondition to implaaten of effective corporate
affirmative action programs. They also understiaoa compliance evaluations that are
unnecessarily burdensome or not efficiently coneldican quickly erode internal
management and non-management support for affwmattion initiatives.

OFCCP is proposing to expand the Itemized Listihgformation required to be
furnished by contractors to OFCCP at the outsat@impliance evaluation, particularly
in the areas of compensation data and employmamsdctions (hires, promotions and
terminations). In response to the MayFPeleral Register Notice, EEAC has evaluated
the agency’s proposed changes in terms of (1) ttremiessity for OFCCP’s compliance
and enforcement function, (2) their practical titjland (3) the accuracy of the burden
estimates.

Overview
OFCCP is proposing that federal contractors prowidlin 30 days of receipt of

a Scheduling Letter initiating a compliance evaluathe following additionalnew
information:

* Employee-specific compensation data as of the neasint February 1 for
all employees, ranging from the CEO to temporary eantract workers;

* Summary employment transaction data by job growjj@mtitle, broken
out by gender and specific race and ethnic category

* The actual pool of employees who applied or wereered for
promotion;

* The actual pool of employees who were consideretefmination, along
with data on whether the termination was voluntarinvoluntary;

» Copies of employment leave policies regarding acnonations for
religious observances and practices; and

» Copies of VETS-100/VETS-100A Reports for the phsté years.

When the scope of the new data requested by OR€@PBasured against the
agency'’s estimates of contractor burden hoursaduare it, it appears OFCCP’s
proposed changes are predicated upon two assursptfbhfederal contractors and
subcontractors have achieved a level of technadbgmphistication that enables them to
generate an infinite variety of employment dataangy at the touch of a keystroke; and
(2) in order to effectively carry out its enforcemeesponsibilities OFCCP must have
access at the outset of a compliance evaluatigirttelly every piece of employment
data thamight become relevanh case a compliance issue surfaces during the audit.

Neither of these assumptions is valid. OFCCP knioara past compliance
evaluation experience that multiple electronic syt storing employment-related
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information, mergers, acquisitions, system coneaisi system upgrades, and user
challenges all may inhibit a company’s ability #ngrate desired employment data
quickly. OFCCP thus cannot simply assume thatrteldyy will enable contractors to
generate the new employment data with little otime or cost burdens.

Nor is it necessary for effective enforcement f&6iGTP to insist that federal
contractors include in their initial desk audit sussions the full array of sensitive and
confidential employment data thaitght at some point in the evaluation become relevant
to a determination of compliance. It is entirgbpeopriate for the agency to solicit
summary data at the outset of a compliance evaluaind then request additional, more
detailed information when and if needed.

While it may be administratively convenient for OEP to have all potentially
relevant data in its files as an audit begins, adtrative convenience is not the standard
by which this information request should be evadat- in fact, necessity and practical
utility in light of the estimated burdens and caamts the appropriate standards. For the
reasons set forth below, EEAC believes that sev#r@FCCP’s proposed changes are
fundamentally inconsistent with the principlesfeeth by President Obama earlier this
year in Executive Order 13563 on Improving Regolatind Regulatory Review. That
Executive Order requires federal agencies to “heebest, most innovative and least
burdensome tools for achieving regulatory ends” tarftiailor [their] regulations to
impose the least burden on society.”

EEAC respectfully submits that the agency’s proptabks to meet these
standards. The proposal places a disproporti@mfasis on requiring all covered
federal contractors and subcontractors to routinelect, maintain and submit to
OFCCP upon 30 days’ notice a wide range of persgeakitive and commercially
confidential employment information prior to anylication of a compliance-related need
for it.

We now turn to the specifics of OFCCP’s proposetkiens.
Scheduling Letters

EEAC does not have any concerns with respect tprby@osed changes to either
the standard supply and service Scheduling Lettey the compliance check Scheduling
Letter. Indeed, specifying in the standard Schaduletter itself the scope of
compliance evaluation to be conducted &5 establishment, functional unit, or
corporate headquarters — is a welcome addition.
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Itemized Listing
Item 11: Employment Transactions Data

OFCCP is proposing that the initial submissionmdlecant, hire, promotion and
termination data be: (1) by job group god title [rather than job group gub title], and
(2) by individual race/ethnicity categories [ratliean by minority/non-minority status].
The agency’s estimated increase in burden peractotrfor these changes is one heur
“given the widespread use of computer technologyHioman Resources data entry and
management.”

Here is a clear illustration of the first errone@ssumption underlying OFCCP’s
proposed changes — the assumption that federalambots and subcontractors have
achieved a level of technological sophisticaticat #nables them to generate an infinite
variety of employment data instantly. Given thgngicant number and variety of job
titles existing in many EEAC member companies,aoting accurate data on applicants,
hires, promotions and terminations by job titl@amsenormously challenging and time-
consuming task. One EEAC member company estintiaats will take approximately
200 hours to convert its human resource informatiymiem to one capable of generating
employment data at the level recommended by OFCCP.

In addition to the increased burden, EEAC also tjpes the practical utility of
conducting minority-subgroup statistical analysetha individual job title level. Itis
true that the Uniform Guidelines on Employee SébdecProcedures contemplate such
analyses. To its credit, however, OFCCP over #as/has elected to conduct its initial
statistical analyses for all minorities and non-onities in the context of affirmative
action plan job groups. Only in cases where “iathcs” of adverse impact are found at
the job group level have the more refined analysen performed at the job title level.

The reason for this traditional two-step procedsased on the notion of practical
utility: the vast majority of job titles in mosHAC member companies are too small to
support a valid statistical analysisAccordingly, analyses are first conducted in bieva
job groups before moving, when and if appropriedgob titles. At the job title level
small numbers may again dictate use of non-stedisttcohort” analyses in lieu of
statistical analyses.

There is no practical utility from a compliancerstpoint to insist upon collecting
in all cases employment data that is too granular to be includedost selection rate
statistical analyses. Thus, there is no reasachdoge a process that has worked
satisfactorily for many years. Allowing submissioinemployment transactions data by
job group_orob title allows contractors to submit data appiate for the structure of

! Statisticians generally agree that in order todiiable, statistical analyses of selection raéegiire a
minimum of 30 individuals in the overall candidgi®ol and a minimum of 5 candidates for each ot
groups being compared. While some job titles naaigfy these minimum threshold standards, most do
not.
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their job titles. If as the compliance evaluatioriolds it becomes appropriate to conduct
more refined analyses by job title and/or minosiiypgroup, additional information
addressed to the potential problem areas can lmittad at that time.

While the above comments are applicable equallyres, promotions and
terminations, there are additional issues raise@BgCP’s proposed changes that are
unique to promotions and terminations. With respepromotions, OFCCP wants
contractors to submit the “actual pool of candidat#o applied or were considered for
promotion.” OFCCP also is asking contractors tvte all definitions of the term
“promotion” used by the company.

Depending upon a contractor’'s promotion systemptirden associated with this
request could be enormous. One EEAC member compéditates that the
identification of promotion pools would be a mantaak entailing more than a 1,000
hours annually.

The real challenge is with regard to promotions #ra “noncompetitive” in the
sense that there are no formal “candidate podsith promotions are awarded to
employees individually based upon their years ofise, level of performance, and
eligibility for a higher level of job responsibiit Since not all employees in a job group
or job title are equally ready for such advancemeguiring contractors to review and
submit information on all other individuals who ¢diave been considered for
noncompetitive promotions would be an enormouslyglensome task.

With respect to terminations, requesting contractordifferentiate between
voluntary and involuntary terminations “where aable” should not be a problem. On
the other hand, requiring contractors to identify tactual pool of candidates who were
considered for terminations by gender and racei@tithcould be a problem in many
circumstances. EEAC members estimate that idemgjfgools for reductions-in-force or
similar restructurings would take between 25 antéh&lrs annually depending upon
frequency.

Aside from the reductions-in-force, contractorsegatly do not have “pools” of
candidates they consider for termination. If OFGEBmMply suggesting that in such
cases the termination “pools” be deemed to bertt@mbent job group population at the
beginning of the AAP year, that information alreaslyncluded in the affirmative action
plan requested in paragraphs 1-6 of the Itemizeting.

Item 12: Compensation Data

OFCCP is proposing that the requirements for desktaubmission of
compensation data be changed in three ways: €Datk the compensation “snapshot”
is taken, (2) theange of employees for whom compensation information must be
provided, and (3) thscope and detail of the compensation data requested. Each one of
these changes imposes additional recordkeepintealgak and burdens on contractors.
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Yet, inexplicably, OFCCP estimates that the cunivgagffect of these changes will be a
net reductiorof 3.36 hours in the time required by contractorsollect compensation
data for desk audit submission. To the contrang, BEAC member estimates that the
new requirements actually will triplle time required to prepare the compensation data
for desk audit review.

Snapshot Date

Currently, many EEAC members perform their annuaPAipdates and
compensation analyses simultaneously at the begjrofithe AAP year utilizing the
same workforce information. OFCCP now wants tanegall contractors to submit
compensation information as of the most recenturgelyrl regardless of the contractor’s
AAP year. With the exception of those few contoasthat begin their AAPs on
February 1, the new requirement will require thattcactors run their workforce profiles
and compensation data twice — once as part ofrthead AAP update and again on
February 1, thereby effectively doubling the cutremrden.

Employees Covered

OFCCP is proposing that compensation data be pedvior all employees
including, but not limited to, “full-time, part-tien contract, per diem or day labor [and]
temporary” employees. This too represents a sggmft extension of current
requirements. Contractors currently are instrutbedetermine employee totals for
inclusion in their compensation data using the sarathod “as that used to determine
employee totals in the organizational profile foe AAP.”

OFCCP’s regulations do not define what constitate$employee” for purposes
of inclusion in the organizational profile of coamttors’ AAPs. Many contractors
exclude contract, per diem or day labor, and teamyowrorkers from their AAPs because
they are only working on the contractor’'s premigsa limited duration or set contract
period, and are not subject to the contractor'sqamel policies or compensation
practices. Indeed, individual compensation fortiamt and temporary workers is often
dictated by their employers, rather than the cambra

The proposed change to “decouple” employee compienszaoverage from the
AAP organizational profile creates additional coaxilies and burdens in terms of
extracting compensation data. Some EEAC membpostrthat compensation
information on contract and temporary employeesroitill be retained by their
employer, or if retained by the contractor is ne¢al in files separate and distinct from
those used for regular employees. In addition,permeation on some categories of
temporary employees and hourly workers are keptdaparate database because of
differences in benefits.
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Scope and Detail of Requested Data

Finally, OFCCP is proposing that contractors beaiegl to submit for desk audit
review not the high-level aggregate information oeted by current paragraph 11 of the
Itemized Listing, but rather detailed employee-#pedata including such sensitive and
confidential information as base salaries and waggs, bonuses, incentives,
commissions, merit increases, locality pay, andtowe. The significance of this change
to federal contractors cannot be overstated.

This proposed change illustrates the second estenassumption made by the
agency that we described earlier — the assumptiainin order to effectively carry out
its enforcement responsibilities OFCCP must hacesgat the outset of a compliance
evaluation to virtually every piece of employmeat(, compensation) data thaight
become relevanh case a compliance issue surfaces during the audithé&butset of a
compliance evaluation, there is no reason to asshatehere exists a compensation
compliance issue that warrants requesting sucmgphensive list of personal,
confidential information for the entire workforce.

There is no question that potential discriminaiiocompensation on the basis of
race, gender, disability, or covered veteran stigtas appropriate area of inquiry for
OFCCP during a compliance evaluation. Nor is tlanequestion that at some point
during the evaluation OFCCP may become entitleatt®ss to sensitive company
records necessary to conduct such an inquiry. iSsue for EEAC members is not
whether OFCCP is entitled to such access, but ratten OFCCP is entitled to such
access, and omhat terms such access shall be granted so as not to compramduly
contractors’ legitimate claims to confidentiality.

Compensation information can be highly sensitis.one moves up the
management ladder to the top of an organizatidsedbmes increasingly easy to
associate compensation levels with specific jobd {adividuals), even in the absence of
employee names. OFCCP’s traditional willingnessade names, therefore, is of little
comfort with respect to the compensation of a @mtr’'s most valued employees.
Disclosure of compensation information either exadly to competitors, or internally to
the workforce, can have significant adverse consecgs. For this reason, compensation
figures are among contractors’ most sensitive egmpént information.

In paragraph 10 of the agency'’s justification stegat — titled “Assurance of
Confidentiality"— OFCCP in fact acknowledges thatiich of the employment data that
OFCCP collects as a result of the requirementsinviths activity is viewed by
contractors who submit it as extremely sensitiv@FCCP then states, however, that the
Labor Department’s rules implementing FOIA proteattractors by permitting them to
object to public disclosure of information andnécessary, to seek administrative and
judicial review of the agency’s decision. But aglce upon the Labor Department’s
FOIA rules is not enough to assure nondisclosucalee “Congress made clear both that
the federal courts, and not the administrative agsnare ultimately responsible for
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construing the language of the FOIA ... and thahages cannot alter the dictates of the
Act by their own express or implied promises offaentiality.” Public Citizen Health
Research Group v. FDA04 F.2d 1280, 1287 (D.C. Cir. 1983).

EEAC believes that the appropriate balance betweemterests of OFCCP and
federal contractors with respect to compensatesih the two-step evaluative process
that OFCCP has utilized in the past in which aggreinformation is furnished initially
and additional detailed information is furnishedaomas needed basis as the investigation
proceeds.

Item 13: VEVRAA Support Data

OFCCP proposes adding a new paragraph 13 todimezked Listing, requiring
the submission of VETS-100 and/or VETS-100A Repfmtshe last three years. In its
justification statement, OFCCP states that sincéamors already are required to file
these Reports, there will be no additional buradercémplying with the new
requirement. While it is true that contractors ne@mnplete these forms, OFCCP’s
proposal will create new recordkeeping obligations.

Specifically, the DOL'’s Veterans’ Employment andhihing Service, which is
responsible for the VETS-100/100A forms, only regsicontractors to keep VETS-100
forms for_ two yearsand VETS-100A forms for one yeafhus, under OFCCP’s
proposal, contractors would need to retain theilf 8E.00/100A Reports for threears,
rather than the two or one. Accordingly, theransncrease in the recordkeeping burden
imposed by OFCCP that is not accounted for undeB@dntrol Number 1293-0005
that should be accounted for in this informatiotemion request.

Item 8: Employment Leave Policies

Requiring the creation and/or submission of empleythteave policies does add
a new compliance burden. OFCCP estimates thaiutdmake 2 hours to prepare a
religious accommodation policy. Our members edéntliaat it would take approximately
20 hours to create, approve and publish a religgmesmmodation policy; an additional
15 hours to create related processes for suchghis@ducation and monitoring of
accommodations; and 5 hours per year to maintaipaticy on an ongoing basis.
Notwithstanding these additional burdens, the riemi8 is not duplicative of any
current requirement and EEAC does not object tmdiision in the Itemized Listing.

Item 9: Collective Bargaining Agreements

OFCCP proposes to modify the phrase “other infoimnatso as to extend beyond
the current focus on employee mobility and pronmgtio include “any other documents
... that implement, explain, or elaborate on the fgons of the collective bargaining
agreement.” The justification statement indicakes the intent is to “clarify for
contractors specific information requested.” Narmpe in burden hours is contemplated.
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This proposed change converts a narrowly-focusgalest for information
pertaining to employee mobility and promotions iatbopen-ended request for all
documents that are in any way related to implentiemaf the collective bargaining
agreement. It is hard to agree that this is aifatation,” much less one with no
associated burdens.

EEAC recommends that only the collective bargairmiggeement itself be
required as part of the initial desk audit subnoissilf during the course of the
evaluation specific provisions of the contract beeaelevant to a compliance issue
(most typically the seniority and compensation simns), additional documentation can
be requested at that time.

Item 10: Goals Progress Reports

EEAC does not object to changing the time periodhe goals progress reports
from the preceding year to the “immediately” praogdyear.

Conclusion

EEAC’s comments articulate the practical impact QPG proposed changes to
the Scheduling Letter and Itemized Listing will leaan federal contractors and
subcontractors. We have described the operationct the proposed changes are
likely to have as well as the additional finandarden imposed. In addition, we have
cautioned OFCCP against placing undue emphasiscbimdlogy as justification for
unrealistically low burden cost estimates, and lquestioned OFCCP’s assumption that
effective enforcement is dependent upon havingssctecomprehensive employment
data at the earliest stages of a compliance evatuaEEAC believes that OFCCP has
significantly underestimated the burdens the neyirements will place on contractors,
and overestimated the benefits to be derived bageacy.

Moreover, the proposed changes to the schedulitey End itemized listing do
not exist in isolation. They are part of a morenpoehensive OFCCP effort to update all
of its enforcement regulations, including thosetgecting the rights of covered veterans.
In addition to this comment letter, EEAC today lsodiling written comments on
OFCCP’s Notice of Proposed Rulemaking — AffirmatAaion and Nondiscrimination
Obligations of Contractors and Subcontractors RéiggrProtected Veterans (RIN 1250-
AAO00). As our comments on that proposal point the, excessive and unnecessary
paperwork requirements/inadequate burden estinradtesent in the proposed scheduling
letter changes also are reflected in the veteraki® proposal.

In addition, it is reasonable to assume that OFG@Pproach to regulatory
reform reflected in the Scheduling Letter and cedereteran proposals is likely to carry
over to the anticipated regulatory initiatives itwog individuals with disabilities and
women and minorities in the construction industBEAC believes that, taken
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collectively, the new compliance responsibilitiesgosed for federal contractors and
subcontractors will significantly undermine ratltiean further the objective of Executive
Order 13563 to promote “economic growth, innovatimempetitiveness and job
creation.”

We appreciate the opportunity to make our viewskmat the pre-clearance
stage, and would welcome any questions you may. have

Sincerely,
oty A Vows

Jeffrey A. Norris
President

cc: Hon. Hilda L. Solis, U.S. Department of Labor
Seth D. Harris, U.S. Department of Labor
Jacob J. Lew, Office of Management and Budge
Cass R. Sunstein, Office of Management amdigBt



ATTACHMENTZ

EQUAL EMPLOYMENT Lsor i/{UISTTERﬁ(T) W TEL 202/629-5650
ADVISORY COUNCIL WASHINGTON, DC 20005 FAX202/629-5651
July 11, 2011

Via Federal eRulemaking Portahttp://www.regulations.gov

Debra A. Carr
Director, Division of Policy, Planning,

and Program Development
Office of Federal Contract Compliance Programs
200 Constitution Avenue, N.W., Room C-3325
Washington, DC 20210

Re: Joint Comments of the Equal Employment Advisory Coucil, the U.S. Chamber of
Commerce, and the HR Policy Association on the Offe of Federal Contract
Compliance Programs’ Notice of Proposed Rulemakingertaining to Affirmative
Action and Nondiscrimination Obligations of Contradors and Subcontractors
Regarding Protected Veterans
(RIN 1250-AA00)

Dear Ms. Carr:

The Equal Employment Advisory Council (“EEAC”), thkS. Chamber of Commerce
(“Chamber”), and the HR Policy Association respa@btfsubmit these joint comments on the Office of
Federal Contract Compliance Programs’ (“OFCCP”)itdobf Proposed Rulemaking (‘“NPRM”)
pertaining to the affirmative action and nondisaénation obligations of contractors and
subcontractors under the Vietnam Era Veterans’ Reaident Assistance Act of 1974, as amended, 38
U.S.C. § 4212, notice of which was published infkderal Register on April 26, 2011. 76 Fed. Reg.
23358.

The signatories to this letter collectively reprasbe interests of most U.S. businesses subject
to — and the human resources executives resporisitheanaging compliance with — OFCCP’s
affirmative action, nondiscrimination, and recordgimg regulations. Our members are the nation’s
private-sector employers — job creators of evezg ssector, and region that collectively employ in
the United States tens of millions of workers, haadd of thousands of whom are veterans protected
by OFCCP’s regulations, and many thousands more&hbervice does not qualify them for such
protection.

Although we strongly support the mission of helpowg nation’s veterans successfully re-enter
civilian employment, we respectfully submit that @EP’s proposal is nat regulatory framework that
will help us achieve that mission. Indeed, basethe research and analysis we have performed since
the NPRM was published, and the extensive feedvackave received from hundreds of our
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members on its likely real-world impact, we beligkiat the proposed rule’s extraordinary costs and
disproportionate emphasis on paperwork will hagelastantial negative impact not only on veterans
employment, but on employment in general.

It was these very reasons that led the three uigthexd organizations, along with the National
Association of Manufacturers (“NAM”), The Associdt&eneral Contractors of America (“AGC”)
and the Center for Corporate Equality (“CCE”"), tbbsnit to you on July 5, 2011 a letter urging
OFCCP to withdraw its proposed rule and to beginkimg with the business community and other
interested organizations and experts on craftingl@nnative proposal that would meaningfully
improve the employment situation for our nationéterans. We reiterate that recommendation now.

As we stated in our July 5 letter, we believe th&CCP’s proposed rule is fundamentally
inconsistent with President Obama’s January 181 ZFXecutive Order on Improving Regulation and
Regulatory Reform (Executive Order 13563), whicloamother things requires federal agencies: (1)
to use the best, most innovative, and least buadeegools for achieving regulatory ends; (2) téotai
their regulations to impose the least burden omresgd3) to propose or adopt a regulation onlympo
reasoned determination that its benefits justgyciists; and (4) to use the best available techritp
guantify anticipated present and future benefits @sts as accurately as possible.

These joint comments set forth in greater detai bad why we believe OFCCP’s proposal
falls well short of the requirements establishedEgcutive Order 13563. They will attempt to
convey the ardent feedback we have received franmnespective members that OFCCP’s proposal
will do little to significantly increase employmeapportunities for qualified protected veterang] an
much to increase the costs and burdens of regulatonpliance at a critical time in the nation’sgdan
their own, economic recovery. And it will set foidpecific comments and recommendations that we
urge the agency to consider in determining hovevanwhether, to move forward with a final rule.

STATEMENT OF INTEREST

The members of EEAC, the Chamber, and HR Policypéiasion collectively comprise a
significant portion, if not a majority, of the rohly 285,000 federal contractor establishments stibje
to OFCCP’s affirmative action compliance requiretseapplicable to covered veterans. These
companies and organizations value the serviceotlrabation’s veterans have provided to our country,
and the skills they contribute each day as memdettee civilian labor force. Indeed, many of our
members engage in well-publicized, active and &ffececruitment efforts for veterans, and many
have established programs across the country tbeitie career-related support services not only to
the veterans in their employ, but to their familgmbers as well. Individually and collectively, our
members thus have a significant stake and interestsuring that OFCCP’s regulatory framework
strengthens the employment situation for our n&iwaterans, and facilitates the effective
implementation and enforcement of OFCCP’s nondisiaation and affirmative action compliance
requirements pertaining to covered veterans.
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EQUAL EMPLOYMENT ADVISORY COUNCIL

EEAC is the nation’s largest nonprofit associatidmajor employers dedicated exclusively to
the advancement of practical and effective progremadiminate employment discrimination. Formed
in 1976, EEAC’s membership now includes approximye800 of the nation’s largest private-sector
corporations, who collectively employ more thanmilion workers in the United States alone.

Nearly all EEAC member companies are subject taffienative action requirements of Executive
Order 11246, the Rehabilitation Act of 1973, thetiam Era Veterans’ Readjustment Assistance Act
of 1974, and their implementing regulations, and\EE directors, officers, and member
representatives include many of the industry’s neagkerienced practitioners in the field of OFCCP
compliance.

U.S.CHAMBER OF COMMERCE

The Chamber is the world’s largest business femgratepresenting the interests of more than
three million businesses and organizations of eseg, sector, and region. Significant portionshef
Chamber’'s membership are federal contractors abpcbsiiractors subject to OFCCP-enforced
compliance requirements. In addition, the Chanalg represents many state and local chambers of
commerce and other associations which, in turrresgmt many additional contractors and
subcontractors.

HR PoLicY ASSOCIATION

HR Policy Association is a public policy advocacganization representing the chief human
resource officers of major employers. The Assamiatonsists of more than 325 of the largest
corporations doing business in the United Statedsgiwbally, and these employers are represented in
the organization by their most senior human resoaxecutive. Collectively, the members of HR
Policy Association employ more than 10 million eoydes in the United States, nearly 9 percent of
the private-sector workforce. They have a combimedket capitalization of more than $7.5 trillion.
Most of the association’s member companies aradédentractors subject to OFCCP-enforced
recordkeeping and compliance requirements.

OVERVIEW

OFCCP’s stated primary objective in the NPRM isfazilitate the process” of connecting job-
seeking protected veterans with those federal aotdrs who are hiring, and helping those veterans
“succeed once they are employed.” However, irathgence of a regulatory framework that will
effectively and efficiently further those objectsre&e cannot support levying a minimum of $825
million in first-year, additional regulatory burdeon the contracting community, and a minimum of
$727 million in additional annual costs thereaftkr.ts current form, the NPRM fails to adequately
address either the need for new regulation, osigp@ficant amount of additional contractor timelan
resources that would be required to comply.

For instance, thus far, OFCCP has not provided anmgful assessment as to why, having just
revised its Section 4212 regulations in 2007, @mars’ affirmative action efforts with respect to
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protected veterans are not achieving the desisadtse The NPRM cites to unemployment statistics
contained in a report published by the Departméhtbor’s Bureau of Labor Statistics (BLS), but
fails to acknowledge BLS’ conclusion in that repattiat there is no statistical difference betwten
unemployment rates of non-veterans and Gulf Watiératerans (the group of veterans upon which
the NPRM is based). Further, BLS determined thatnemployment rate for all veterans is actually
lower than the unemployment rate of non-veterdrtsere is no question that the unemployment rates
for both groups are regrettable, but that alon@ogjustify the extraordinary costs of OFCCP’s
proposal.

To OFCCP’s credit, it is seeking to create fourdargategories of benefits: (1) connecting
job-seeking veterans with contractors; (2) enabtiogtractors to better assess their affirmativeoact
efforts; (3) ensuring that contractors understamt ffectively communicate their affirmative action
obligations to their workforces and third partiasd (4) permitting OFCCP to conduct and complete
compliance evaluations more efficiently. Afteriewing the proposed changes with our respective
members, however, we believe that these benefitsraare already accomplished through OFCCP’s
existing regulations or can be achieved througtriadttive, less burdensome means. We will address
each in turn after setting forth our comments angroposal’s expected, and significant negative
economic impact.

A CORRECTANALYSIS OF THENPRM's EcoONOMIC IMPACT YIELDS A TOTAL FIRST-Y EAR ANNUAL
CosT TOPRIVATE-SECTOREMPLOYERS OF ATLEAST$825MILLION, AND YEARLY COSTSTHEREAFTER
OF AT LEAST$727MILLION

OFCCP'’s analysis of the proposal’'s economic impaotlude that it would impose additional
annual compliance costs on covered contractorkghitly more than $60.6 millioh. The agency’s
analysis, however, contains significant errors amassions, which when corrected results in an annua
compliance cost of at least $825 million and uf19 billion in the first-year following the ruke’
effective date, and yearly costs thereafter ogast $727 million and up to $993 milliénwe now
turn to an explanation of why the agency’s burd&imeates significantly understate the true economic
impact its proposal would have on employers.

! OFCCP estimated the costs of the proposed ruiledrcomponents: (1) new items covered by the apemying
Paperwork Reduction Act (PRA) time burden calcolatiand (2) additional compliance items not covédrgthe PRA
notice. For the PRA items, OFCCP estimated the tiorden to be 2,324,502 hours per year. The ggsitnated that
52% of these hours would be spent by manageriapesféssional staff at a compensation rate of $1fet hour
($29,457,019), and that the remaining 48% of tteses would be spent by administrative supporf stizh compensation
rate of $23.25 per hour ($12,970,721). The agafsy assumed an additional $418,129 for equipmehtaaterials, for a
total PRA cost estimate of $42,845,869 per yean. tiie non-PRA items, OFCCP estimated a total campé time
burden of 4.5 hours per contractor establishmet farther assumed that only 108,288 federal cotdrastablishments
would be affected by the rule. The agency useddinee allocation and rates of managerial/profeasimd administrative
labor as it used for the PRA analysis. Based eratfency’s assumption that only 108,288 contraestablishments would
be affected by its proposal, the non-PRA componé@FCCP’s cost analysis yields a total of $17,888,in annual
employer compliance costs. The two cost compor@R#\ and non-PRA) estimated by OFCCP total $6Q8¥Din
annual employer compliance costs for the new oaedpd requirements of the proposed rule, or rouh60 per
establishment assuming that only 108,288 estabésksrare covered.

2 The higher end of the cost range reflects thedrigind of the ranges for general staff training mashagerial training as
discussed below.
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OFCCP Has Understated by More Than 175,000 the MupftFederal Contractor
Establishments That Will Be Impacted by Its Proposa

The first fundamental error in OFCCP’s economic actpanalysis is the agency’s estimate that
only 108,288 federal contractor establishmentsabgect to its jurisdiction and thus would be
impacted by the proposal. This figure, howevem@®nsistent with the most recently available data
on the number of federal contractor establishmepésating in the United States. In 2010, the
Department of Labor’s Veterans’ Employment and fiiraj Service (“DOL-VETS”) reported
receiving individual VETS-100A Reports from 285,396ch establishmentsMoreover, OFCCP’s
own website “Facts on Executive Order 11246 — Aféitive Action,” last revised on January 4, 2002
but which remains posted on OFCCP’s webbsigtes that “OFCCP’s jurisdiction covers
approximately 26 million or nearly 22% of the totalilian workforce (92,500 non-construction
establishments and 100,000 construction establisteyyéfor a total of approximately 192,500
establishments. OFCCP’s affirmative action requeats pertaining to covered veterans apply to both
non-construction and construction contracfors.

The source of OFCCP’s underestimate of the numbaifected establishments appears to be
the agency’s improper reliance on Equal Employnata System (“EEDS”) data from the U.S.
Equal Employment Opportunity Commission’s (‘EEOE&inployer Information Report (EEO-1).
The NPRM states that 2009 data from EEDS “showatlttiere were 108,031 Federal contractor and
subcontractor establishments under OFCCP jurisai¢ta figure which the agency then used
throughout its analyses of the proposal’s econamjmct® But as OFCCP should be aware, and as
the agency itself acknowledges on its website, EBBX3 exclude tens of thousandsdditional
federal contractor establishments that are indabject to the agency’s jurisdiction, and which lgou
be required to comply with the agency’s propoddiese non-EEDS establishments include those with
fewer than 50 employees and which therefore anmifted under EEOC rules to file a different “type”
of EEO-1 Report generally not included within thHeES database, as well as all of the establishments
of those second and lower-tier federal subcontradtat do not employ at least 100 employees, for
which no EEO-1 Report is required.

OFCCP'’s proposed rule, however, covers all subaoturs holding one or more single
covered contracts valued at either $50,000 (ifredténto prior to December 1, 2003) or $100,000 (if
entered into on or after December 1, 2003). Sinseparate VETS-100A Report is required for all
establishments of a prime contractor or subcordratany tier holding at least one federal contrac
valued at $100,000 or more, the VETS-100A dataesasva much more accurate and reliable indicator
of the number of establishments covered by OFC@Rposal, and we find it curious that the agency
chose not to use those data in its analysis dNPIRM’s economic impact.

3 See DOL-VETS Annual Federal Contractor Reportingnarison Table, January 31, 2011, attached adExhi

* See www.dol.gov/ofccp/regs/compliance/aa.htmghttd as Exhibit B.

® 41 C.F.R. §860-250.2(i), 60-250.5, 60-300.2(i)J &80-300.5. See also OFCCP “Compliance Assistandietnam Era
Veterans’ Readjustment Assistance Act of 1974 nasnaled,” attached as Exhibit C.

® OFCCP added to this figure 257 post-secondarititisihs it believes also are subject to its juidson.
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Correcting for just this one single error alone verewithout accounting for all of the other
errors and omissions in OFCCP’s economic analysigstits in a total economic impact of $159.8
million, a figure significantly greater than thefidéion of an “economically significant” rule unde
Executive Order 12866, and one which would plaegpttoposed regulation well within the definition
of a “major rule” under the Congressional Review.Ads explained in more detail below, however,
accounting for the other errors in the agency’dyamaresults in a total cost impact that is selvera
hundred million dollars higher than OFCCP’s estenat

Moreover, this fundamental error and the additiaredrs identified below raise serious
guestions about the quality and thoroughness ob#partment of Labor’s internal review process and
the review conducted by the Office of ManagemeuntBuadget's Office of Information and
Regulatory Affairs.

OFCCP’s Time Estimates Significantly Understatégoiore the Actual Amount of Time That
Federal Contractor Personnel Will Spend ComplyinthWew Requirements

We also believe that OFCCP’s estimates of manji@proposal’s economic costs are largely
based on hypothetical values of the amount of federal contractors will be required to spend to
comply. For many of the proposal’s specific regmients, OFCCP has provided no source or
empirical basis for its time estimates, and our ioers have told us that the agency’s time burden
estimates are implausibly, indeed even “laughalaw.

As the agency is well-aware, these time estimatesrdtically important to the computation of
the total economic costs of the proposed rule.hEae hour variation in the annual compliance time
burden for human resource management professionalgypical covered establishment causes the
estimated total annual economic impact to chang®13y909,908, based on the 285,390
establishments reported to DOL-VETS on its 2010 8EIDOA Report, and the average hourly
compensation cost of managerial/professional lab8#48.74 per hour, as assumed by OFCCP.

OFCCP’s failure to identify any empirical basis foany of its time burden assumptions has
foreclosed meaningful stakeholder comment on thesamptions, largely because the agency has
elected not to provide the public with an adeqaate@unt of time to conduct independent experiments
or statistically reliable surveys to determine titue amount of time that the agency’s proposed
compliance tasks would require. Indeed, the sagres to this letter requested reasonable comment
deadline extensions of 60 or 90 days to allow ysetdorm such research, which we contend would
have provided OFCCP with valuable information oaaly how much time human resources
practitioners and others actually would need tevtiat the proposal requires. OFCCP instead elected
to extend the comment period by only 14 days.

The additional 14 days did not provide us with isight time to conduct the surveys,
interviews, and experiments we believe a rulemakirttpis magnitude calls for, especially in light o
OFCCP’s failure to explain the basis for its owmdiburden estimates. However, in the limited time
provided by the agency, EEAC was able to gathettfaek from more than 50 of its member

"5 U.S.C. §804(2).
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companies, and the Chamber was able to conduanhlemnof structured interviews with experienced
human resource managers to assess the likely équerements for compliance with major elements
of the proposed rule. Our comments and compliansecomputations presented below reflect the
findings and conclusions of this research.

OFCCP Has Omitted Critical Compliance Requiremé&ntgn Its Economic Impact Analysis

OFCCP failed to include in its economic impact el two important compliance cost items:
(1) the cost that covered or potentially coveregleers will incur to read and comprehend the new
rules; and (2) the cost of conducting the mandaatirgmployee and management meetings required
by proposed sections 60-250.44(g)(2)(ii) and (@)d proposed sections 60-300.44(g)(2)(ii) anyl (iii

With respect to the first item, by its own term$@CP’s NPRM is a “major revision” of the
compliance requirements regarding protected veterdhe explanatory preamble and regulatory text
fill 67 pages of small print in thEederal Register, and federal contractor personnel will need time
simply to read and understand their obligationseunide rule if finalized as proposed. We
acknowledge that this burden is one that wouldhibarred only in the first year following the rule’s
implementation, rather than a recurring annual.cost

To estimate the time needed to read and comprehenule, the Chamber conducted an
experiment in which three college graduates wesgasd to read the NPRM. The average reading
time was three hours. BLS data from the Employast©f Employee Compensation series for the
first quarter of 2011 show that the average comgt@ns for managers in the private sector was $57.35
per hour (BLS Series ID CMU2010000110000D). Asswgrihat on average two managers in each
covered establishment would need to become famiiidr the new requirements, the initial
familiarization cost per establishment would be438. Based on 285,390 covered establishments,
the total first year additional cost for this regunent would be $98,202,699. Moreover, prudent
business practice in many cases (especially foliggbraded companies) also would require that
advice of legal counsel be obtained, which woulthter increase the initial familiarization cost.
Therefore, the amount estimated here should badzmesl a lower bound on the potential compliance
burden for initial familiarization.

With respect to the second item, OFCCP’s proposkedwould require each federal contractor
to conduct annual “all employee” meetings at alit®establishments “to discuss its affirmativa@ct
policies, explain contractor and individual empleyesponsibilities under these policies, and identi
opportunities for advancement.” 41 C.F.R. 8860-28(%)(2)(ii) and 300-44(g)(2)(ii). The proposal
also would require separate meetings with all etbdeeumanagement, and supervisory personnel “to
explain the intent of the policy and individual pessibility for effective implementation.” 41 CFE.
8860-250.44(g)(2)(iii) and 300-44(g)(2)(iii).

Complying with these proposed requirements invoba the development of the meeting
materials and, obviously, conducting the meetingexplicably, however, OFCCP’s cost analysis
included only the costs of developing the meetiragamals and not the costs of holding the meetings
themselves. The true cost of implementation isprsed of the cost of assembling and removing
from regular productive work all of the contractopersonnel who must participate in these mandatory
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sessions each year. For the required annualitaedl@yee” meetings, that cost is simply the proadict
the number of employees covered by OFCCP’s reqenesn multiplied by the average hourly
compensation of these employees, multiplied byehgth of the meeting.

DOL-VETS data from the 2010 VETS-100A Report shotstal of 22,019,153 federal
contractor employees in the United States. Thisré is consistent with OFCCP’s “Facts on
Executive Order 11246 — Affirmative Action” documewhich states that in 2002 “OFCCP’s
jurisdiction cover[ed] approximately 26 million” giioyees’ BLS data from March 2011 show that
the average hourly compensation rate of all em@syeross all occupations in private industry was
$28.10. Accordingly, if each federal contractompdmyee were required to participate in a mandatory
annual meeting that lasted just six (6) minutes tttal economic impact would be $61,873,820 per
year (22,019,153 multiplied by $28.10 multiplied®y or one-tenth of one hour). If the meeting
lasted 30 minutes, the total economic impact wael$309,369,100 per year. And if the meeting
lasted exactly one hour, the total economic impamild be a staggering $618,738,199 per year.

These estimates do not take into consideratioadlé&ional cost impact that would be imposed
by the proposed rule’s requirement that separatings be held with “all executive, management,
and supervisory personnel to explain the intenhefpolicy and individual responsibility for effect
implementation.” As with the general staff meetiequirement, OFCCP estimated costs for
developing the materials for these meetings, bufaractually holding these meetings. BLS data
from March 2011 show that the average hourly coregion rate of all management occupations in
private industry was $57.35. Using the same managéto-non-management ratio as is observed in
the EEOC’s 2009 aggregate EEO-1 data, there am@xpmately 2,390,930 management employees in
the 22,019,153 federal contractor employee pomuragxcluding first-line supervisors who are not
members of management. Accordingly, if each of¢hmanagement employees were required to
participate in a mandatory annual meeting thaethgist one hour, the total economic impact would
be $137,119,836 per year (2,390,930 multiplied B¥.85 multiplied by 1). If the meeting lasted 1.5
hours the total economic impact would be $ $205&®per year. And if the meeting lasted two
hours, the total economic impact would be $274 @8B per year.

Altogether, the elements entirely omitted from OFRCCeconomic impact analysis add a total
at least $544,691,633 in first year costs, andrarmim of $446,488,934 in annual costs theredfter,
before correcting for the several other inaccuracies iwidFCCP’s economic impact analysis.

OFCCP Has Significantly Understated Time Burderis@ther Critical Parameters of Its
Economic Impact Analysis

In addition to the costs omitted entirely from ORZ€analysis, the agency’s total cost impact
estimate of $60,670,691 is based on unfounded arelistically low assumptions about other
parameters required for employer compliance withgioposed rule, including: (1) the number of
open positions which federal contractors woulddzpuired to list with appropriate state or local

8 . .

See Exhibit B.
° These estimates assume the “all employee” meetingid last just 30 minutes, and the managementingsewould last
one hour.
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employment service offices each year pursuant t6.#1R. 8860-250.5 and 300.5; (2) the amount of
time contractors would be required to spend anpuealliewing their physical and mental job
qualification standards pursuant to 41 C.F.R. §860-44(c) and 300. 44(c); (3) the amount of time
contractors would be required to spend annualliereng the effectiveness of their affirmative aatio
efforts pursuant to 41 C.F.R. 8860-250.44(f)(3) 800.44(f)(3); (4) the amount of time contractors
would be required to spend annually collecting tafilating the veterans applicant and hire data
required pursuant to 41 C.F.R. 8860-250.44(k) &y@44(k); and (5) the amount of time contractors
would be required to spend annually calculatinghgibenchmarks required pursuant to 41 C.F.R.
8860-250.45 and 300.45.

Mandatory Job Listings

OFCCP’s cost analysis implausibly assumes that &tdral contractor establishment will be
required to list a total of just two (2) job opegsnper year with the appropriate state or local
employment service. After extending this per-edgthment estimate to the number of federal
contractor establishments the agency believes waeilgquired to comply with this requirement,
OFCCP concludes that the entire federal contraciormunity would be required to list just 216,576
positions each year with state and local employmeentices offices across the country.

However, DOL’s Job Openings and Labor Turnover 8uiBLS Series ID
JTS10000000HIR) show that the average monthly rieswhte for private business establishments
during the period from 2001 to present was 4.0gx@rcApplying even this low turnover (or job
listing) rate to the 22,019,153 employees in tltkefal contractor workforce results in a total of
880,766 openings per month, or 10,568,193 job ogsnper year. And while we acknowledge that
not all of these openings would have to be listeden OFCCP’s rule (because it exempts executive
and top management positions from the listing negoent), the figure still is significantly greatban
the 216,576 openings used by the agency in itysisal

Similarly, in a survey conducted by EEAC which atkespondents to identify the number of
job openings listed with state or local employmsenvices offices in 2010, 42 EEAC member
companies employing approximately 1,898,000 emm@sye the United States reported listing
183,626 job openings in 2010, for a job listingerat roughly 9.7 percent. Applying this more rstd
turnover or job listing rate, which for certain dmyers in certain industries is extremely low, fesu
in a total of 2,135,858 openings per year, a fighet still understates the number of job listings
federal contractors are required to submit to statelocal employment service offices each year.

Nevertheless, using an estimate of 2,135,858 ogsrmar year and OFCCP’s blended hourly
cost of $36.50, and assuming that OFCCP’s estithateeach job takes just 15 minutes to list is
correct, the economic impact of this requiremeanalwould be $19,489,703. As we explain below,
however, OFCCP’s proposal to force contractorsstaheir positions with state and local employment
services offices in the “manner and format” requiiby each office would significantly increase the
time burdens associated with this obligation.
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Annual Review of Physical and Mental Qualifications

OFCCP also has underestimated the amount of tiatdetieral contractors will need to
comply with the proposed rule’s requirement to adiyueview all physical and mental job
gualifications. In its analysis, OFCCP states thataggregate time burdens of complying with this
requirement across all federal contractors woul@B®649 hours across 108,288 establishments, or
roughly 2.5 hours per establishment. Correctinghe actual number of establishments affected by
OFCCP'’s proposal yields a total aggregate timedmaf 713,475 hours. Using OFCCP’s composite
hourly rate of $36.50 yields a total cost impactio$ requirement of $26,041,838.

Based on feedback from EEAC members and the Chasrdimictured interviews with
experienced human resources practitioners, howesebgelieve that the actual amount of time each
establishment will need to comply with this reqomient is a minimum 4 hours per year. Using this
time burden estimate, the total cost impact of thigiirement is actually $41,666,940.

Annual Review of the Effectiveness of Outreach Redruitment Efforts

OFCCP has also significantly underestimated theusutnof time that federal contractors will
need to comply with the proposed rule’s requirenternnually review the effectiveness of each
establishment’s outreach and recruitment effartgts analysis, OFCCP states that such an analysis
will take each establishment 20 minutes. In faased on feedback from EEAC members and the
Chamber’s structured interviews with experiencech&in resources practitioners, we believe that it
will take a minimum of 1.5 hours to perform thisieawv.

Using this time burden estimate and correctinglernumber of establishments affected by
OFCCP’s proposal increases the compliance costssofequirement from OFCCP’s estimate of
$1,383,379 to $15,625,103.

Annual Collection and Tabulating of Veterans-Ralad@plicant and Hire Data

OFCCP’s proposal would require federal contracttatdishments to collect, maintain, and in
some cases tabulate or calculate eleven new vetegtated data elements. The agency estimates that
each establishment will require one hour per yéaoa-paperwork time to comply with this
requirement, and an additional 6 minutes per yepaperwork time. Here too, respondents to
EEAC’s member survey and participants in the Charsls¢ructured interviews stated that complying
with these requirements would take much longer @BECP has estimated: a minimum of 6 hours
per year, and in many cases much longer (for laag@blishments with higher numbers of applicants
and hires).

Using this time burden estimate and correctinghernumber of establishments affected by
OFCCP’s proposal increases the compliance costssofequirement from OFCCP’s estimate of
$4,347,763 to $62,500,410.
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Annual Calculation of Veterans Hiring Benchmarks

OFCCP’s NPRM estimates that it will take each cacttsr establishment 1 hour of non-
paperwork time to perform a newly required assessiefive factors to calculate annual veterans
hiring benchmarks. Based on responses to EEACisbeesurvey and the feedback from participants
in the Chamber’s structured interviews of expergghlstuman resources managers, we believe that this
requirement will take a minimum of 4 hours per year

Using this time burden estimate and correctinglernumber of establishments affected by
OFCCP'’s proposal increases the compliance costssofequirement from OFCCP’s estimate of
$3,952,512 to $41,666,940.

Space and time do not permit the critique and rewisf each of the remaining items in the
NPRM. In almost every case, however, our membave imformed us that OFCCP’s estimates are far
too low. We hope that OFCCP will take serioustyabligation to provide the public with a fair and
reasoned basis for the parameters used in itbaodén analysis. And we believe that a more chrefu
consideration of the cost burdens should direct OF@ identify more cost-effective alternatives to
many of the other provisions that we have not explianalyzed in these comments.

Economic Costs of the Proposal Significantly Outjdts Benefits

All told, the total economic cost of the proposedulation, as revised to include items of
compliance cost omitted by OFCCP and to correctesofithe errors and incorrect assumptions
underlying OFCCP’s computations, is a minimum a2%&nillion for the initial year, and a minimum
of $727 million for each successive year.

We do not believe that the rule’s economically gigant costs can be reduced to a point where
they will be outweighed by its anticipated benefas required by Executive Order 13563. This
conclusion led the undersigned on July 5 to forynatjuest that OFCCP withdraw its proposal, and to
begin working with the business community and othtarested parties on crafting an alternative
proposal that would meaningfully improve the empheynt situation for our nation’s veterans. We
reiterate that recommendation now. However, inrkerests of conveying the additional substantive
feedback we have received from our respective mesrdrethe proposed rule, we offer the following
additional comments for the agency’s consideration.

OFCCP5 GoAL oF CONNECTING VETERANS AND CONTRACTORSCAN BE ACHIEVED THROUGHMORE
EFFECTIVE AND LESSBURDENSOMEM EANS

According to OFCCP, the need for the NPRM is thatdgency’s current Section 4212
regulations have remained “largely unchanged” sthe& inception in 1976, while increasing
numbers of skilled veterans are “returning fromrsoof duty in Iraq, Afghanistan, and other places
around the world,” but facing “substantial obstatla finding employment. OFCCP proposes three
significant changes to the 4212 regulations tosasgiterans in overcoming these obstacles and
“connecting” them to employers. Specifically, aaators would be required to: (1) submit to the
state or local employment service job postinghien“manner and format” required by the employment
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service; (2) provide certain additional disclosuethe state employment service; and (3) enter int
formal linkage agreements with a number of outregrclips. Each area is fully addressed below, but
we first comment on OFCCP’s justification for thebanges.

OFCCP Has Not Demonstrated Sufficient Need for lRagulation

The Department of Labor tracks the unemploymesisrédr veterans “returning from tours of
duty in Iraq, Afghanistan, and other places arathedworld,” as part of a group called “Gulf War-era
Il Veterans,” which is defined as those men and worvho served in the Armed Forces from
September of 2001 through the present. In sumgddhte NPRM, OFCCP cites to a BLS report from
March of 2010 indicating that: (1) the 2009 anrmadrage unemployment rate for “veterans” 18 to 24
years old (21.1%) was higher than the unemploymagatfor non-veterans (16.6%) in that age group;
and (2) that the unemployment rate for “veterarsstd®34 years old (11.1%) was higher than the rate
for non-veterans (9.8%) in the same age group. &\#dturate, these figures reflect the unemployment
rates, by age group, for all of the veterans categwoeported by BLS, not only Gulf War-era Il
veterans. OFCCP also omits from the NPRM severpbrtant BLS conclusions.

First, with respect to the unemployment rates of 8lar-era Il Veterans, BLS concluded that
“[i]n general, Gulf War-era Il veterans had unenyph@nt rates that weret statistically different
from those of nonveterans of the same age group and gender.” (emphasis added) Second, BLS
concluded that the overall jobless rate for vete@11%) was actually lower than the rate for non-
veterans (9.1%).

The updated BLS report containing these same détgaries and employment rates for 2010,
which was published in March of 2011, reached simibnclusions with respect to Gulf War-era |l
Veterans (there was no statistical difference emthemployment rates by age group and gender) and
the overall jobless rates of all veterans (8.7%) mon-veterans (9.4%). The report also stateghieat
unemployment rate for Gulf War-era Il Veterans Wiaal served in Iraq at any time since March of
2003 or in Afghanistan at any time since Octobe2@d1 had an unemployment rate of 14.3%, which
was not statistically different from Gulf War-edaMeterans who had served elsewhere during that
time (11.4%).

We bring these facts to OFCCP’s attention not togmalize the challenges our nation’s
veterans face when returning from overseas. Indbedstatistics do not alleviate the fact that
unemployment rates remain alarmingly high for vaterand non-veterans alike. However, the fact
remains that if DOL has concluded there is nostiatlly significant difference in veteran and non-
veteran unemployment rates, then OFCCP’s currguia®ory requirements are working as intended
and the agency cannot justify costly changes tedhegulations that we submit are little more than
enormous increase in paperwork burdens.

Ironically, by OFCCP’s own estimation, the costogating and retaining the paperwork
required under by the NPRM is roughly two-and-oa#-times that of the non-paperwork costs. Put
another way, OFCCP would have contractors expepehivd-a-half more times the resources
documenting their good faith efforts for coveredevans than they would engaging in those efforts.
This is particularly troubling, as Executive Ord&563 requires Federal agencies to reduce the
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regulatory burden imposed on the public, and DOIy oecently submitted to the White House a
regulatory plan touting OFCCP’s efforts to “miniraithe burden on the regulated community.”
Contractors’ already limited resources would bédvespent on recruiting and engaging in good faith
efforts to attract qualified veterans to the canliworkforce, rather than documenting linkage
agreements and double-checking the work of the staployment services. As such, we propose the
following alternatives.

Contractors Should Be Given the Discretion To Dmtee How To Best Reach Qualified
Veteran Candidates

Connecting veteran job seekers with contractorsiresg two basic elements: (1) a published
job vacancy of which qualified veterans are awanet (2) qualified veterans to apply to the vacancy.
Federal contractors, of course, are responsibleru@&CCP’s current Section 4212 regulations for the
first part of that equation. We respectfully subthat contractors know best which recruitment
sources are likely to lead to a successful “conartivith qualified veteran job seekers. While
OFCCP’s guidance in this area is welcomed, the NR&Rderly prescriptive, unnecessarily limits the
options available to contractors, and constraireadly limited resources by requiring contractors to
submit postings in the “manner and format” requibgdstate or local employment services and by
establishing formal “linkage agreements” for eachtractor establishment.

We urge OFCCP to reconsider its proposal on thentramand format” of contractors’ job
listings with the state and local employment sesjand stand by the compromise offered to the
contracting community in the Final Rule of the emtrSection 4212 regulations published in 2007. As
OFCCP may recall, the mandatory job listing clawas a source of significant concern to the
contracting community four years ago when OFCCPriagsed its Section 4212 regulations. During
the rulemaking process for the agency’s currergragis affirmative action regulations at 41 C.F.R.
Part 60-300, OFCCP initially proposed that the naaoiy job listing clause require each eligible
position to be listed “with the appropriate emplemhservice delivery system” (essentially, the loca
employment office), thereby eliminating the pod#ipbf posting with America’s Job Bank to comply
with this requirement. Several employer assoamgtiincluding EEAC, expressed significant concern
that such a requirement would be unduly burdensamdechallenging due to the “different protocols
for listing jobs that exist in the various local glmyment services offices.”

In response to these concerns, OFCCP offered titeacting community several
compromises: (1) to permit contractors to poshatstate or local employment office; and (2) to
permit postings in a variety of ways, including wail and electronic submissions. This was clearly
articulated in OFCCP’s final rule for 41 C.F.R. P&0-300, which stated:

However, OFCCP appreciates the difficulties contnacmay face if they must
list job openings with multiple employment servasivery systems, particularly
if those systems maintain different methods fortipggob openings or if the
contractor must act to fulfill multiple job opensa different geographical
locations in a short period of time.
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A contractor may satisfy the mandatory job listrequirement by submitting job
listings to the appropriate employment deliveryteysin a variety of ways,
including via mail, facsimile (FAX), electronic nhaor other electronic postings.

OFCCP believes that this approach allows contradter necessary flexibility to
determine the most effective way to comply with th@ndatory job listing
requirement, depending on the number, timing, andtlon of the positions to be
filled.

72 Fed. Reg. 44397. In addition to these statesn@#CCP published the following FAQ on its
website:

Is there a particular way contractors must list lyipent openings with the
appropriate employment delivery system?

A contractor may satisfy the mandatory job listrequirement by submitting job
listings to the appropriate employment deliveryteysin a variety of ways,
including via mail, facsimile (FAX), electronic maor other electronic postings.
The vast majority of the state workforce agencyhahks accept job listings via
the Internet. Contractors may use third partieshs®s private or non-profit
sector job banks, Internet gateway and portal,sited recruiting services and
directories, to assist them with the transmissioolo listings to the appropriate
employment service delivery system.

Without any notice or opportunity for public comme@FCCP has since changed the answer
to that FAQ on its website. But the 2007 finakraotakes clear that what OFCCP is now proposing is
far more than a “clarification.” The challengeattbontractors faced in 2007 remain today. Witteout
centralized mechanism to submit these job postirgsot unlike former offerings such as America’s
Job Bank or DOL’s once-contemplated web portal Materans’ Job Clearinghouse — the true
“burden” of this task is enormous, and frankly,alozilable. Moreover, OFCCP should make it clear
that Federal contractors may use third-partiessisathem with the transmission of job listingshe
appropriate employment service delivery system.

Indeed, to mandate that every federal contractabéshment post its jobs directly with the
appropriate job service office in the manner arrdhid the office requires is a monumental task,
particularly when considering that there is no dtad process across the states by which jobs can be
submitted. This means that each state — and eaahémployment service office — could impose
different requirements that may or may not be kntmythe contractor, with a simple
misunderstanding of requirements yielding a violatf the regulations. As mentioned above,
calculating the true economic impact of this pr@bas almost impossible, as doing so would reqgaire
comprehensive inventory of each state and local@ge individual manner and format requirements,
and then an application of the results of that megy to more than 285,000 contractor locationgssr
the country. Once more, the time and effort inediin staying abreast of state employment service
nuances in submitting job postings requires anrefif@at simply has not been proven to be more
effective than what is engaged in at the present.
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Moreover, the NPRM cites statistics that call igteestion the usefulness of the state
employment services as a source of attracting efaghing qualified veterans. According to OFCCP,
state employment services referred 75,657 proteattztans to federal contractors between July 1,
2008 and June 30, 2009. Even assuming OFCCPiaastof 108,288 federal contractor
establishments is correct (which we have clearipalgstrated it is not), the agency’s data indicass |
than one protected veteran referral per establishmikhis is not to suggest that the state employme
services cannot or do not ever provide valuableraetreferrals. Such figures, however, simply
cannot be used to justify the burden of postintpe“manner and format” required by each state
employment servicE Rather, contractors should be given the disanatiautilize the resources most
likely to produce qualified applicants.

This applies equally to OFCCP’s proposed linkageaments. 41 CFR 60-300.44(f) already
requires contractors to engage in external outraadhpositive recruitment for protected veterans.
The current regulations also provide that contragaoust assess the effectiveness of those outreach
efforts. The contracting community, of course,s@ehes any OFCCP guidance on possible
recruitment sources, such as the National Resdireetory described in the NPRM. OFCCP should
not presume, however, which sources will be eféecin recruiting and retaining qualified veterans.

Indeed, the notion that contractors in 2011 anabdywill successfully generate greater
numbers of veteran job applicants by signing mbaa t750,000 linkage agreements and posting their
jobs with hundreds of state and local job servaféises in the specific manner and format eachceffi
requires ignores the modern-day methods and mestharéemployers use to recruit qualified
applicants, as well as the methods and mechanisatshy veterans to find and express interest in
those jobs. It also ignores the fact that manyreaiors already actively utilize numerous resositce
recruit veterans, including those currently mandi&g the agency’s existing regulations.

The recruitment efforts, as proposed by OFCCPatict certain process that largely ignores
today’s technology and the far reach of the Interme our society today, a great deal of recrgitis
conducted online, thus making a global communignséar more local. Therefore, to impose
restrictions requiring “local” recruitment efforsgems to have the effect of limiting the contractor
community to efforts aimed at small pockets ofiteteran community. Our members prefer to
continue to raise awareness of their commitmetttéeemployment of veterans by utilizing resources
that allow individuals access to all of their oppmities, not only those in their immediate geobiap
locale.

By allocating an employer’s limited resources tis tlone size fits all” solution, the proposal
will restrict an employer’s ability to make judgnierabout outreach avenues that will be most
effective in particular localities. Moreover, thegotiation, drafting, and administration of hurtdref
thousands of agreements also likely will overwh#tese agencies, who like federal contractors will
spend their limited resources on these adminiggdtisks rather than on working with veterans (and
others) to help them find and secure good jobs.

9 ikewise, these figures do not justify OFCCP’sgwsal that contractors provide the state employmsenices with
additional information such as the names of comraaring officials and third-party search compsi
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At a bare minimum, if OFCCP insists upon imposimig burden on the contracting
community, we urge the agency to consider the impa&all have on those contractors that maintain
multiple establishments. In its NPRM burden estesaOFCCP uses the terms “contractor” and
“establishment” interchangeably. While this distion may be minimal (or even irrelevant) for many
small contractors, it is huge for large contractbeg maintain hundreds, or even thousands of
establishments across the country. For exampeE&EAC member company commented that it had
approximately 1,200 physical establishments adtessountry. As written, the NPRM would require
that contractor to enter into 3,600 “linkage agreets” each year. Another EEAC member company
observed that the “nearest LVER” (Local Veteransiffoyment Representative) would be the same
person for several of its different establishmems.drafted, the NPRM would require that contracto
to enter into multiple linkage agreements with shee LVER. We urge OFCCP to address this
subtle, but important distinction, and adopt alfide that permits contractors the flexibility rietain
this compliance authority at a corporate level.th# very least, there should be one point of airat
the corporate level for these linkage agreemeltsm the perspective of the veteran job-seeker, it
makes no difference whether the establishmenteocdimtractor enters into these agreements, as they
will be able to apply for positions either way.

As an alternative to these requirements, we styoreglommend that OFCCP develop and
launch a successor service to America’s Job Barkeentralized job posting system which would
serve as the federal government’s clearinghougebadpportunities for which employers are
specifically recruiting veterans. The agency stidhén require all federal contractors to postrthei
non-exempt open positions with this clearinghoase, open connections to this nationwide federal
contractor job bank that are available to all orgations that help veterans find employment.

Finally, consistent with the fact that OFCCP’s mrs@d regulation changes do not take into
consideration the vast reach of technology, the MRIRes not seem to consider how the agency’s
2005 internet applicant rule would apply to therges, and what complications could potentiallyearis
to conflict with the proposed required analyseberichmarks, assessments of impacts of recruitment
efforts, and other aspects of the proposed rulanyMontractors have shifted from a paper appboati
process to acceptance of applications via onlinecgs as their primary means of recruitment and
hiring. But OFCCP’s proposed changes would requorgractors to track and tabulate data on all
expressions of interest, not just those meetin@yency’s definition of internet applicant at 4FR.
860-1.3. The proposed rule, as written, is theeefioconsistent with OFCCP’s internet applicant
requirements, a fact which is especially troubltogsidering the major investments contractors have
made to ensure that their applicant tracking systara compatible with the agency’s now five-year
old internet applicant rule.

OFCCP5NEW DATA COLLECTION REQUIREMENTS ANDHIRING BENCHMARKS WILL NOT PROVIDE A
MEANINGFUL ASSESSMENT O ETERAN AVAILABILITY

We respectfully disagree with OFCCP’s assertioth itegproposed changes will enable
contractors to better assess their affirmativeoaatifforts. To achieve this goal, the NPRM detiils
new requirements in the Section 4212 regulatid@$the creation of numerical hiring benchmarks for
protected veterans; and (2) the collection of eted&ta points on protected veterans. As set forth
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below, it is unlikely that these figures will prod any meaningful assessment of contractors’
affirmative action efforts.

OFCCP has long required contractors to prepare noah@lacement goals for women and
minorities in each AAP establishment. While fastsuch as contractor size, location, and lack of
current census data somewhat limit the utilityrefde goals in determining the need for a benchmark,
the benefit is that the “benchmark” against whiohtcactors are measured can be tailored by EEO-1
category (AAP job group), general job type (censade), and location (specific census area) through
the Census Bureau’s Special EEO File. Unfortugatel Special EEO File exists on veterans. The
NPRM effectively ignores this “inconvenience” anposes requiring contractors to maintain their
own collection of “benchmark” data and weight thientheir “discretion,” only to be judged by
OFCCP as to whether their weighting and calculati@thods are “reasonable.”

Essentially, OFCCP proposes that each establisheneate its own “special EEO file” for
veterans and perform a “five factor utilization bsas” for protected veterans using generic
nationwide and statewide data, an “assessmengidf ef the contractor’s outreach activities,
discretionary factors to be determined by the @mér, and eleven new data points that OFCCP will
mandate that contractors collect. As set fortloWwelve urge OFCCP to consider the practical
challenges contractors will face in trying to cotléhese data, along with the integrity of the disif,
before issuing such a major change to the exiségglations.

First, while the NPRM acknowledges that BLS doesmaintain the data to calculate goals on
specific veteran categories, it fails to acknowkedgother critical shortcoming of the availableadat
While OFCCP offers to publish on its website twdlad factors to be used (the statewide three-year
average percentage of veterans in the civilianrl&drae and the number of veterans over the previou
four quarters who participated in the state empleynservice delivery system), these data presumably
will be for all veterans, a population that is resaily different and larger than the four categof
veterans protected by OFCCP’s regulations. BLSstmecent report on the Employment Situation of
Veterans indicated that all veterans representpbapnately 7.74% of the total civilian labor force
(employed and unemployed combined), while Gulf Wial Veterans represented only 1.17%.

Presumably, the percentage of the four protecteztare categories falls somewhere in between
those two figures, but it is our understanding that is a figure which OFCCP cannot produce. Even
if the agency could calculate a representativeréigthe number would be so small for so many
contractor establishments that the practical rexfuthis exercise will be a piece of paper statimeg
the contractor is “underutilized,” if at all, byattions of individuals. This hardly warrants the
significant amount of time and resources involvedallecting eleven new data points and generating
these goals.

Second, translating OFCCP'’s fourth and fifth fastavhich are inherently non-numeric, into
numerical percentages that can be weighted aloagisedother factors will prove difficult for many
contractors, if not impossible. This is particliydrue with respect to the “assessment” of eaca of
contractor’s outreach efforts. While contractaxs ask applicants to identify where they learned of
the job opening, there is no guarantee that the@chor can trace that source back to one of its
outreach efforts. Contractors who utilize privatgine job search organizations, for example, often
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have their job openings instantly cross-postedraddhe country to diversity organizations targeting
women, minorities, veterans, and individuals wiikadilities. The practical impact of this is that
many cases it will be impossible to assess wheuicants are coming from, even if the original
source of the job posting was a result of the @mtdr’s outreach activity. Further, contractorsroat
require applicants to disclose the source of thgplication. Thus, a true “assessment” of these
recruitment efforts would require all or nearly afiplicants to know and provide the contractor with
the “original” source of their application. Thisrgly is not feasible, and the results from “anailg’
these factors will almost certainly not be meanihgf

Lastly, we respectfully submit that the collect@iOFCCP’s eleven data points, which will be
used as the third factor in OFCCP’s hiring benchnaaralysis, is unduly burdensome and is unlikely
to produce a meaningful assessment of the contiactatreach activities. OFCCP’s proposal first
requires that contractors collect and tabulate¢ferral ratios from state and local employment
services which, as discussed above, would in nassscbe an inefficient and ineffective use of
resources. The practical utility of these “referedios” is undermined by OFCCP’s own estimates
(less than one referral per contractor establishmpenyear). For many establishments, this would
introduce yet another percentage at or near zésdORCCP’s proposed five-factor analysis, further
demonstrating that the burdens associated withirtfeeand expense needed to make these calculations
far outweigh any benefit that may come from setingh benchmarks.

Moreover, the proposed rule would require eachreotudr hiring location to collect and
calculate the numbers and ratios of referrals ateran referrals from each employment service
office. But OFCCP cannot force these veterandeatify their referral source, nor can it requine t
employment services offices to compile and serehtth federal contractor establishment data and
reports on these referrals. Essentially, therh) @acl every federal contractor establishment wll b
required to collect, maintain, tabulate, and b&sannual hiring benchmarks upon data over which it
has absolutely no control, and for which it hagmeans of validating.

To add to our concerns, we note that many of teeeel data points are tied to OFCCP’s
proposed two-part self-identification process, vehewntractors will solicit generic veteran status a
the pre-offer stage and specific veteran stattisegpost-offer stage. This “bifurcation” of thdfse
identification process is not significant in andtstlf, as many contractors utilize a two-stagecpss
already (pre-offer solicitation of race and genaled post-offer solicitation of veteran and disabled
status). Likewise, standing alone, OFCCP’s newllfdr “other protected veterans” is also not
significant. Collectively, however, coupled wittFOCP’s proposed data collection requirements
these changes will impose a significant burdenamescontractors due to the time and money it takes
to update their human resources information andiGg tracking systems. Indeed, to record all of
the options associated with OFCCP’s two new safiication forms, contractors will need the
ability to retain and tabulate 21 different veteraptions between the two self-identification forms
(one each for declining to self-identify, self-idiéying as a non-veteran, or a generic “protected
veteran” at the pre- and post-offer stages, andiff&ent permutations of the four protected vetera
categories at the post-offer stage). Based ofettaback we have received from our members, it will
take far longer than OFCCP’s estimate of one mipeteestablishment to create the self-identifigatio
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forms, one minute per veteran to complete the framd one minute per establishment per year to
retain the forms.

Further, two of these categories, the generic §otetd veteran” and “active wartime or
campaign badge veteran” are not found on the VEQWBIDOA Reports. OFCCP states that it will
work with DOL-VETS to make these changes, but DCET just submitted to OMB its request for
an extension of the existing reports, unchangedanfabsolute minimum, the two DOL agencies
responsible for regulating the collection and tabiah of veterans data should be able to agree and
coordinate on the categories of veterans to be lstute saddling contractors with the cost and
expense of updating their information systems.

In addition, the NPRM includes an unprecedentedirement that employers retain veteran-
related data for five years. This requirement domsalign with other recordkeeping and retention
periods in OFCCP’s regulations. The requiremenefoployers — particularly large employers —
will create significant additional costs in botle thiring process and elsewhere.

Finally, OFCCP’s proposal that contractors woulddspired to ask whether disabled veterans
require a reasonable accommodation is inconsigtémtthe Americans with Disabilities Act of 1990,
as amended (“ADA”"). The Equal Employment Opportyi@ommission (“EEOC”), the agency
responsible for administering the ADA, has issuledrcguidance on this issue:

If an employer asks post-offer disability-relatedegtions, or requires post-offer
medical examinations, it must make sure that [bfe$ certain procedures: all
entering employees in the same job category mustubgected to the
examination/inquiry, regardless of disability; anddical information obtained
must be kept confidential.

EEOC Notice Number 915.002, ADA Enforcement GuigdanBreemployment Disability-Related
Questions and Medical Examinations, p. 17 (Oct1995).

The EEOC also noted that at the post-offer stagenaployer may ask all individuals if they
require a reasonable accommodation. Thus, OFQ@Bfmsal that contractors ask only those
individuals who self-identify as disabled veter@aot consistent with the ADA. There is absoltel
nothing about being a “disabled veteran” that, aithmore, would require a reasonable
accommodation inquiry. To single out disabled kagie and presume an accommodation is necessary
in this manner would be offensive and contranhiihtent of the ADA.

For these reasons, we do not agree with OFCCP™wsian that hiring benchmarks will
permit a meaningful assessment of contractors’maffiive action efforts. If, despite the costly and
practical challenges listed above, OFCCP trulydwels that a numerical hiring benchmark or goal will
improve the employment situation for our nationé&terans, then we strongly recommend that OFCCP

' OFCCP also bases it burden estimate on a veterant of 75,657, which is the figure OFCCP previgusied for the
number of veterans referrals from the state andl lemployment services. All applicants, howevenstrtomplete a self-
identification form. Many contractors alone re@ethat number of applicants each year.
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establish a nationwide hiring goal for all contaast not unlike the standard goals OFCCP sets for
women and minorities in the construction industifis would allow OFCCP to set a single, universal
goal for all contractors and remove the signifidamtdens detailed above.

THE COSTS OF THEPROPOSAL'S REQUIREMENTS FORFEDERAL CONTRACTORSTO COMMUNICATE AND
IMPLEMENT THEIR COMMITMENT TO AFFIRMATIVE ACTION FAR OUTWEIGH ANY BENEFITS
REASONABLY EXPECTED FROMTHESEREQUIREMENTS

OFCCP’s proposal would require federal contracstaldishments to take and document
several new activities to communicate and implenttegit commitment to affirmative action for
covered veterans. Several of these changes wogldse significant additional costs and burdens with
little if any direct benefit to veterans. Our coemts focus on the two proposed changes that our
members have told us would be the most burdensachéast effective among these proposed
changes.

OFCCP’s Required Annual Review of Personnel Prasess

First, proposed 88 60-250.44(b) and 60-300.44(h)leveignificantly alter the requirement that
contractors review their personnel processes bydatarg what for many years have been optional
procedures. Under the regulations as proposedramors would, at a minimum, have to: (1) idgntif
each known protected applicant and employee; (@) keerecord of every vacancy and training
opportunity for which the protected applicant ondigate was considered; (3) keep a record of every
promotion and training opportunity for which thefacted employee was considered; (4) prepare a
statement for each instance in which the proteapgdicant or employee was rejected for a vacancy,
promotion or training, outlining the reason for tlegection and (if the individual were a disabled
veteran) any reasonable accommodation considendd5a make the statement available to the
protected applicant or employee upon request.

As with the other burden estimates in the propd3BICCP’s estimates of the burdens that
would be imposed by this section grossly understadrue burden of this proposal on federal
contractors. Respondents to EEAC’s member surmdyparticipants in the Chamber’s structured
interviews stated that compliance with this proplossgjuirement would take several hours per year for
each veteran, ranging from a low estimate of 4 siper year per veteran to a high estimate of 20
hours per year per veteran, depending on the nuaiflmgportunities for which the veteran was
considered.

OFCCP’s cost analysis does provide a low estimial® oninutes per “vacancy” to comply
with this requirement, but it does not addressbtlvelen associated with identifying promotions for
which protected veterans were considered. We dubatithis burden is significant and nearly
impossible to quantify, as promotions include: ddinpetitive promotions, such as those that would
be followed through an applicant flow log of empeg who sought promotion; (2) promotions —
often temporary and incidental in nature — madeeuradcollective-bargaining agreement; (3) non-
competitive promotions; (4) temporary promotionsrtanage staff shortages; and (5) any number of
promotions that could be highly individualisticnature. Since all of these transactions couldéng
the recordkeeping requirement, contractors woultefaired to establish elaborate “promotion flow”
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tracking systems just to keep the records that dvenhble them to identify when each protected
veteran was considered for any promotion.

The same is true for training programs, where OFEs§tfPnates that each federal contractor
establishment would need only 15 minutes per yeatentify training programs for which protected
veterans were considered. This estimate seenesliaded on the incorrect assumption that federal
contractors maintain sophisticated training datab#gr tracking every instance in which an employee
was considered for a training program, whetheethployee sought participation or not, and the
disposition of consideration of each employee fa@rg training program. In fact, this provision ao
would require an entirely new recordkeeping systiesi would entail a new “applicant flow” system
just for training programs, including programs ihigh the contractor’s sole participation is to pdav
financial support and programs such as self-imprem@ programs. The proposal assumes that
contractors run training programs as if they werening a school curriculum, when in fact, training
programs at most companies are multi-faceted, nehegmany different ways, and usually managed
by different parts of the organization. The castsomply with this requirement would be extensive,
and OFCCP has put forth no evidence that thereseaus/ systemic discrimination against protected
veterans in opportunities for training.

This section of the proposed rule also would regjoantractors to prepare statements that
would be made available to protected veteran agpmiscand employees. OFCCP’s estimate assumes
that the statement would be prepared one timeg@arger establishment, when in fact, the regulation
would require the development of such a statemactt 8me an employment or training selection is
made for anyone other than a protected veterameipdol under consideration (including instances in
which the protected veteran is the only one ingtb@l). Thus, rather a burden of 30 minutes foheac
establishment, the true burden, assuming the redjstatement could be prepared in 30 minutes,
would be 30 minutes multiplied by potentially thands of personnel transactions multiplied by the
total number of establishments, plus the burdesetiing up all of the systems necessary to identify
the opportunities involved, the pool of protectedevans, the reasons for the disposition concerned,
and the reasonable accommodations consideredopsf that, OFCCP has provided no estimate of
the burden involved with informing and counselinguccessful job seekers, candidates for
promotions, and individuals who were consideredraning.

The Annual Review of Physical and Mental Qualificas

Second, proposed 88 60-250.44(c) and 60-300.44{a)drequire contractors to annually
review their physical and mental qualifications andlocument the completion of these reviews. The
NPRM anticipates a list of all job openings in fve@r year together with the requirements assodiate
with each opening and an explanation of how theirements are job related.

Here too, OFCCP’s burden estimate understatescthaldurden of this requirement. OFCCP
estimates that the review could be accomplishdadoygvaluating jobs as they are classified inGbe
broad classifications set out in the Standard Oatapal Classification (SOC) system. Qualificaion
apply to specific jobs and sometimes specific poss, so OFCCP’s estimate that no contractor would
have to analyze more than 92 jobs each year is.f&l®ntractors almost always have hundreds,
sometimes thousands, of separate jobs, and eadd vequire an annual review. OFCCP’s estimate
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that each review could be accomplished in juste2@®sds defies logic, if not common sense.
Respondents to EEAC’s member survey and particggarthe Chamber’s structured interviews stated
that compliance with this proposed requirement waake between 1 hour and 4 hours for each job
opening, depending on the nature of each position.

THE AUDIT AND ENFORCEMENTPROCEDURESCHANGESPROPOSED BYOFCCPWoULD RESULT IN
FEWER OBJECTIVE STANDARDS AND GREATER BURDENS ONFEDERAL CONTRACTORS

Finally, OFCCP’s proposal would make a number ainges to the agency’s procedures for
auditing contractor compliance, ostensibly for ploepose of “benefit[ing] both protected veterand an
the contractor” and “allow[ing] OFCCP to completwiews far more efficiently.” Despite more
regulations, more prescriptive requirements foefaticontractors to meet, and far more paperwork
than currently is required, the thrust of theseataudiated changes is fewer objective standards,
increased agency discretion, and still additiomahgliance and paperwork burdens on contractors.

With respect to these changes, we recommend th@OPF (1) withdraw its proposal to grant
agency compliance officers the authority to expmedtemporal scope of any compliance evaluation
beyond the date of the agency’s scheduling lef@mpreserve the discretion contractors currendlyeh
to undergo compliance checks either at their owation or offsite; (3) withdraw its proposal to gta
agency compliance officers the authority to condactised reviews from anywhere, including the
OFCCP’s own offices; and (4) withdraw its propasafjrant agency compliance officers the authority
to force contractors to provide OFCCP, offsite hwatmost anything the agency requests in whatever
specific available format the agency requests.

CONCLUSION

To be sure, OFCCP’s stated overall goal of increpemployment opportunities for covered
veterans is one we fully support. We do not amthog however, support a significant new regulatory
program that places far greater emphasis on irtefeepaperwork requirements than it does on
practical programs to employ U.S. veterans. Weetbee urge OFCCP to withdraw the NPRM, and to
begin working with us and those we represent oftiegaan alternative proposal that is consisterthwi
the President’s commitment to economic and job gnamd which would meaningfully improve the
employment situation for our nation’s veterans.
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Sincerely,
Jeffrey A. Norris Randel K. Johnson
President Senior Vice President, Labor, Intatign
Equal Employment Advisory Council & EmployBenefits

U.S. Chamber of Commerce

Michael D. Peterson
Director, Labor & Employment Policy
HR Policy Association

cC: Hon. Hilda L. Solis, U.S. Department of Labor
Seth D. Harris, U.S. Department of Labor
Patricia A. Shiu, U.S. Department of Labor
Jacob J. Lew, Office of Management and Budget
Cass R. Sunstein, Office of Management and Budget



ANNUAL FEDERAL CONTRACTOR REPORTING

COMPARISON TABLE
January 31, 2011

EXHIBIT A

Category 2010 2010 2009 2009 2008
VETS-100A VETS100 |VETS100A VETS-100 VETS-100

Total Federal Contractors 13,536 8,880 13,011 11,919 22,159
Single Establishments 9,664 6,461 10,618 9,717 18,943
Multiple Establishment 5,665 3,543 7,340 4,861 8,690
Organizations
Multiple Establishment Hiring 208,435 85,998 144,896 76,631 46,903
Organizations
Multiple State Consolidated 61,626 17,099 26,684 13,964 10,177
Reports
Total Reports Submitted 285,390 113,101 190,190 105,251 84,713
Regular Vietnam Era Veterans 217,600 n/a 199,055 341,000
Regular Special Disabled 49,368 n/a 45,800 62,020
\/ eterans
Recently Hired Vietnam Era 15,968 n/a 14,285 32,007
\V/ eterans
Recently Hired Special Disabled 8,131 n/a 7,436 15,466
\/ eterans
Regular Other Protected 784,593 669,265 n/a n/a
\V/ eterans
Regular Disabled Veterans 155,386 154,002 n/a n/a
Regular Armed Forces Service 161,759 142,677 n/a n/a
Medal
Regular Recently Separated 124,523 118,263 n/a n/a
Recently Hired Other Protected 133,333 116,769 n/a n/a
\/ eterans
Recently Hired Disabled 54,601 50,053 n/a n/a
\V/ eterans
Recently Hired Armed Forces 58,056 51,332 n/a n/a
Service Meda
Recently Hired Recently 52,118 49,194 n/a n/a

Separated Veterans
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EXHIBIT B

Office of Federal Contract Compliance Programs (OFCCP)

Facts on Executive Order 11246 — Affirmative Action
Revised January 4, 2002

A. OFCCP Mission Description
The Department of Labor's Office of Federal Contract Compliance Programs (OFCCP) enforces the
Executive Order 11246, as amended; Section 503 of the Rehabilitation Act of 1973, as amended and
the affirmative action provisions (Section 4212) of the Vietham Era Veterans' Readjustment
Assistance Act, as amended. Taken together, these laws ban discrimination and require Federal
contractors and subcontractors to take affirmative action to ensure that all individuals have an equal
opportunity for employment, without regard to race, color, religion, sex, national origin, disability or
status as a Vietnam era or special disabled veteran.

" OFCCP's jurisdiction covers approximately 26 million or nearly 22% of the total civilian
workforce (92,500 non-construction establishments and 100,000 construction establishments).
The Federal Government awarded more than $179 billion tax-payer dollars in prime contracts
in Fiscal Year 1995.

OFCCP requires a contractor, as a condition of having a federal contract, to engage in a self-
analysis for the purpose of discovering any barriers to equal employment opportunity. No other
Government agency conducts comparable systemic reviews of employers” employment
practices to ferret out discrimination. OFCCP also investigates complaints of discrimination. In
Fiscal Year 1999, OFCCP conducted 3,833 compliance reviews. Moreover, OFCCP programs
prevent discrimination. Further information about the OFCCP programs may be obtained from
the Internet.

B. Operation of the Executive Order Program. The EEO Clause
Each contracting agency in the Executive Branch of government must include the equal opportunity
clause in each of its nonexempt government contracts. The equal opportunity clause requires that
the contractor will take affirmative action to ensure that applicants are employed, and that
employees are treated during employment, without regard to their race, color, religion, sex or
national origin. American Indian or Alaskan Native, Asian or Pacific Islander, Black, and Hispanic
individuals are considered minorities for purposes of the Executive Order. This clause makes equal
employment opportunity and affirmative action integral elements of a contractor’s agreement with
the government. Failure to comply with the non-discrimination or affirmative action provisions is a
violation of the contract.
A contractor in violation of E.O. 11246 may have its contracts canceled, terminated, or suspended in
whole or in part, and the contractor may be debarred, i.e., declared ineligible for future government
contracts. However, a contractor cannot be debarred without being afforded the opportunity for a full
evidentiary hearing. Debarments may be for an indefinite term or for a fixed term. When an indefinite
term debarment is imposed, the contractor may be reinstated as soon as it has demonstrated that
the violations have been remedied. A fixed-term debarment establishes a trial period during which a
contractor can demonstrate its commitment and ability to establish personnel practices that are in
compliance with the Executive Order.
If a matter is not resolved through conciliation, OFCCP may refer the matter to the Office of the
Solicitor of Labor, which is authorized to institute administrative enforcement proceedings. After a full
evidentiary hearing, a Department of Labor Administrative Law Judges issues recommended findings
of fact, conclusions of law, and a recommended order. On the basis of the entire record, the
Secretary of Labor issues a final Administrative Order. Cases also may be referred to the Department
of Justice for judicial enforcement of E.O. 11246, primarily when use of the sanctions authorized by
the Order is impracticable, such as a case involving a sole source supplier.
The regulations implementing the Executive Order establish different affirmative action provision for
non-construction (i.e., service and supply) contractors and for construction contractors.

http://www.dol .gov/of ccp/regs/compliance/aa.htm 7/11/2011
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C. Executive Order Affirmative Action Requirements

For Supply and Service Contractors

Non-construction (service and supply) contractors with 50 or more employees and
government contracts of $50,000 or more are required, under Executive Order 11246, to
develop and implement a written affirmative action program (AAP) for each establishment.
The regulations define an AAP as a set of specific and result-oriented procedures to which a
contractor commits itself to apply every good faith effort. The AAP is developed by the
contractor (with technical assistance from OFCCP if requested) to assist the contractor in a
self-audit of its workforce. The AAP is kept on file and carried out by the contractor; it is
submitted to OFCCP only if the agency requests it for the purpose of conducting a compliance
review.

The AAP identifies those areas, if any, in the contractor’s workforce that reflect utilization of
women and minorities. The regulations at 41 CFR 60-2.11 (b) define under-utilization as
having fewer minorities or women in a particular job group than would reasonably be
expected by their availability. When determining availability of women and minorities,
contractors consider, among other factors, the presence of minorities and women having
requisite skills in an area in which the contractor can reasonable recruit.

Based on the utilization analyses under Executive Order 11246 and the availability of qualified
individuals, the contractors establish goals to reduce or overcome the under-utilization. Good
faith efforts may include expanded efforts in outreach, recruitment, training and other
activities to increase the pool of qualified minorities and females. The actual selection decision
is to be made on a non-discriminatory basis.

For Construction Contractors

OFCCP has established a distinct approach to affirmative action for the construction industry
due to the fluid and temporary nature of the construction workforce. In contrast to the service
and supply affirmative action program, OFCCP, rather than the contractor, establishes goals
and specifies affirmative action which must be undertaken by Federal and federally assisted
construction contractors. OFCCP issued specific national goals for women. The female goal of
6.9 percent was extended indefinitely in 1980 and remains in effect today. Construction
contractors are not required to develop written affirmative action programs. The regulations
enumerate the good faith steps construction contractors must take in order to increase the
utilization of minorities and women in the skilled trades.

D. Goals, Timetables & Good Faith Efforts

The numerical goals are established based on the availability of qualified applicants in the job
market or qualified candidates in the employer’s work force. Executive Order numerical goals
do not create set-asides for specific groups, nor are they designed to achieve proportional
representation or equal results. Rather, the goal-setting process in affirmative action planning
is used to target and measure the effectiveness of affirmative action efforts to eradicate and
prevent discrimination. The Executive Order and its supporting regulations do not authorize
OFCCP to penalize contractors for not meeting goals. The regulations at 41 CFR 60-2.12(e),
60-2.30 and 60-2.15, specifically prohibit quota and preferential hiring and promotions under
the guise of affirmative action numerical goals. In other words, discrimination in the selection
decision is prohibited.

Examples of Affirmative Action Programs

OFCCP federal affirmative action in action is exemplified by the EEO programs of the award
recipients of the Department of Labor Secretary's Opportunity 2000 Award and Exemplary
Voluntary Efforts (EVE) awards. Each year, these awards are given to contractors with
outstanding affirmative action programs. Affirmative action refers to the aggressive
recruitment programs, mentoring, training, and family programs that work to recruit and
retain qualified individuals. Corporate programs nominated for a Secretary 2000 or EVE award

http://www.dol .gov/of ccp/regs/compliance/aa.htm 7/11/2011
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include innovative outreach and recruitment, employee development, management
development and employee support programs. Past Secretary's Opportunity 2000 award
recipients include:

The Rouse Company (2001)

Union Bank of California (2000)

Eli Lilly and Company of Indiana (1999)

United Technologies Corporation of Connecticut (1998)
Pacific Gas and Electric of California (1997)

In addition, the Department recognizes other exemplary federal contractors through its EVE
awards and exemplary EEO efforts of community organizations through the EPIC awards.

iii. Successes
OFCCP efforts benefit real people through systemic contractor investigations and through
partnerships with private industry and state and local agencies.

In general, OFCCP programs helped many Fortune 1,000 companies and other major
corporations break the glass ceiling for women and minorities. In 1970, women
accounted for 10.2 percent of the officials and managers reported on the Employer
Information Report (EEO-1) form submitted by federal contractors. In 1993, women
were 29.9 percent of all officials and managers, according to the EEO-1 data.

Many minorities and women have gained access to employment on large construction
projects because of the Department's construction mega-projects. For example, on the
Oakland Federal Building project, eight percent of the hours worked on the site were by
women. On the New York Federal Courthouse project, 35 percent of the hours were
worked by minorities and approximately six percent by women. In addition, OFCCP has
recognized the affirmative action efforts of award recipient construction contractors like
the Hyman Construction of Manhattan, New York and the Law Company of Kansas.

Working women moved from welfare to forklift operator jobs and other non-traditional
construction jobs in Philadelphia and Chicago through OFCCP outreach efforts.

Native Americans are now employed on federal highway construction projects in
conjunction with the Council for Tribal Employment Rights and the Cheyenne River
Sioux Tribe. Both received Department EPIC awards for their efforts.

More than 70 individuals with disabilities have been employed in computer positions in
Columbus, Ohio through a partnership between the department and Goodwill
Industries. This cooperative agreement has resulted in prototypes of workplaces
specifically designed to welcome persons with severe disabilities.

After highly publicized cases in which veterans were unaware of job openings, a Seattle
company hired a specialist to address Vietnam-era veterans' issues.

Because of affirmative action requirements, federal contractors are reviewing their
employment policies, including compensation systems, and training their managers and
supervisors to identify and correct discrimination and harassment in the workplace.

Following are real people who have benefited from federal affirmative action, according to the
Council of Presidents’ Women Speak Out: Affirmative Action Resource Guide:

Bernadette, of Washington, DC., works as a carpenter because of a federal affirmative
action program. She is an African-American single parent with two children, who says
"because the company had an affirmative action program, I got on the job site."

Janice became an astronaut with NASA at the Johnson Space Center in July 1991,

http://www.dol .gov/of ccp/regs/compliance/aa.htm 7/11/2011
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because of NASA’s affirmative action program. She has since logged over 438 hours in
space. She describes the NASA equal employment opportunity policy: "Under NASA’s
developing equal opportunity and diversity policies, all hiring and advancement
decisions are based on individual qualifications and merit, but recruitment and
development programs are structured such that high-quality candidates are available to
help achieve a representative workforce."

" Paulette is now an Officer of NYNEX, responsible for Marketing in Maine, New
Hampshire, Rhode Island and Vermont. She says that "Without NYNEX's willingness to
actively pursue affirmative action goals, my talents and skills would have never taken
me this far in the business world."

Lisa is a laborer in Hammond, Indiana, employed at an expansion project. Before she
entered the trades, she worked for $5.00 an hour, without benefits as a seamstress.
She now earns over $20 an hour with benefits. She says that without affirmative action,
she would probabily still be working for $5.00 an hour and have no opportunity for
advancement.

Judy is a journey structural ironworker and single parent of two teenage sons in
Chicago, Illinois. Before entering the trades, she worked two jobs, with no room to
advance. She credits her new job to affirmative action and says "employers will not hire
without affirmative action." She was one of 20 women in her union of 2,321 members.

" Kathy worked in the skilled trades in Chicago, said "the affirmative guidelines allowed
me to earn a higher wage than all of the service jobs that I had worked before.
Working construction gave me the confidence and strength to know that I could excel
in any field if given the opportunity."

OFCCP uncovers examples of discrimination every day during its compliance evaluations,
including the following incidents:
" A hostile working environment at an aircraft maintenance facility, including racial slurs,
sexually inappropriate statements, graffiti on bathroom walls, offensive drawings in the
workplace, and racial jokes.

Black professionals required to scrub toilets and subjected to racial harassment.

An individual with a disability (Native American amputee) was subjected to verbal
harassment because of his disability, physically assaulted, and denied benefits and
opportunities provided his non-disabled colleagues.

Affirmative action is necessary to prevent discrimination and to address stereotypical
thinking and biases that still impede employment opportunity.

Overall findings from a DOL survey found that women advanced more quickly in contractor
firms than in non-contractor firms.

Federal contractors have changed the corporate climate in ways that are not statistically
measurable because of the requirements of Executive Order 11246 and other laws enforced
by OFCCP. For example, corporations now post job announcements and do not rely solely on
word of mouth recruitment. Corporate sensitivity to issues like sex and race harassment and
wage discrimination has increased, as has the awareness of the benefits of a family friendly
environment. Employers now view ability, not disability.

Excerpts from Department's EVE awards:

"Equal employment opportunity is good for business."
United Technologies Corporation, Hartford, CT
October 1, 1998

http://www.dol .gov/of ccp/regs/compliance/aa.htm 7/11/2011
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Secretary's Opportunity 2000 Award Honoree

"When you do the right thing by people, it's usually the right thing for business."
Jim Adamson, Chief Operating Officer

United Space Alliance, Houston, TX

Oct. 1, 1998 EVE Awards

http://www.dol .gov/of ccp/regs/compliance/aa.htm 7/11/2011
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EXHIBIT C
Office of Federal Contract Compliance Programs (OFCCP)
Compliance Assistance — Quick Links
Vietnam Era Veterans' Readjustment Assistance Act of |k to Compliance resources:
1974, as amended ]
" OFCCP Compliance
" The Law Assistance

The Regulations

Links to other Departmental

Federal Register compliance resources:

Synopsis of Law " Compliance Assistance
Covered contracts entered into by any department or agency for the *  Summary of Major DOL
procurement of personal property and non-personal services (including Laws

construction) for the United States, shall contain a provision requiring . _

that the party contracting with the United States shall take affirmative Compliance Tools

action to employ and advance in employment qualified special disabled .
veterans, veterans of the Vietnam era and any other veterans who

Employment Law Guide

served on active duty during a war or in a campaign or expedition for which a campaign badge has been
authorized. The provisions of this section shall apply to any subcontract entered into by a prime contractor
in carrying out any contract for the procurement of personal property and non-personal services (including
construction) for the United States.

There are currently two different coverage thresholds under VEVRAA.

The VEVRAA regulations found at 41 C.F.R. part 60-250 generally apply to Government contracts of
$25,000 or more entered into before December 1, 2003. The threshold amount for coverage is a
single contract of $25,000 or more; contracts are not aggregated to reach the coverage threshold. If a
Federal contractor received a government contract of at least $50,000 prior to December 1, 2003, an
AAP must be developed in accordance with the 41 C.F.R. part 60-250 VEVRAA regulations. As
explained below, some contracts that were entered into before December 1, 2003 will be subject to
the regulations found at 41 C.F.R. part 60-300.

The regulations found at 41 C.F.R. part 60-300 apply to Government contracts entered into on or after
December 1, 2003. The threshold amount for coverage and AAP threshold coverage is a single
contract of $100,000 or more, entered into on or after December 1, 2003; contracts are not
aggregated to reach the coverage threshold.

Compliance Assistance Materials

VEVRAA Fact Sheet " VETS-100 Internet site
Archives - Final Rules and Notices " VETS Staff Directory
OFCCP Regulatory Agenda " Frequently Asked Questions on Federal

Contractor Programs page.

OASVET Fact Sheet 97-5

Frequently Asked Questions - Veterans

Employment Law Guide
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