EEAC 503/4212 Implementation Guide
New Requirements of OFCCP’s

Final Section 503 and Section 4212 Regulations


Company Name _________________

AAP Effective Date
 _________________

	Status
	Action Item

	(
	Arrange for all required local employment state delivery system (ESDS) notifications.

	(
	Ensure “EEO is the Law” poster is “accessible and understandable” to persons with disabilities.

	(
	Integrate “EEO is the Law” poster into online application systems.

	(
	If applicable, notify labor organizations of the company’s AA/EEO obligations and request their cooperation.

	(
	Update the EO tagline in job postings and other advertisements and solicitations for employees.

	(
	Update the EO flow-down clauses in company templates for subcontracts and purchase orders.

	(
	Ensure process is in place for individuals with disabilities to request an accommodation to the online application system.

	(
	Notify the necessary information technology (IT) professionals that significant changes are coming to company systems.

	(
	Integrate OFCCP’s mandatory disability self-identification form into pre-offer and post-offer processes.

	(
	Develop a process for conducting an employee disability survey using OFCCP’s disability self-identification form.

	(
	Develop a process for reminding employees they may update their disability status.

	(
	Draft cover memorandum for employee disability survey and reminder communications.

	(
	Establish a process to generate a confidential disability “data analysis file.”

	(
	Change the “other protected veteran” category in all IT systems to “active duty wartime or campaign badge veteran.”

	(
	Draft new pre-offer veteran self-identification form and update post-offer veteran self-identification form.

	(
	Revise AAP policy statement.

	(
	Ensure AAP policy statement is “accessible and understandable” to persons with disabilities.

	(
	Notify existing vendors and subcontractors of company’s AAP policy.

	(
	Revise vendor and subcontractor template contract clauses to include a notification of the company’s AAP policy.

	(
	Establish a plan for the annual review of the effectiveness of company outreach efforts.

	(
	Ensure that the company AAP policy is either in the company policy manual or otherwise made available to employees.

	(
	Take steps to ensure that the company’s audit and reporting system will be documented.

	(
	Establish a process for the collection of five disability data points and five veteran data points. 


	Status
	Action Item

	(
	Integrate results of data collection into the AAP.

	(
	Establish a veterans hiring benchmark.

	(
	Prepare a disability utilization analysis for each AAP job group.

	(
	Assess whether problem areas exist for those job groups where the incumbency is less than the disability utilization goal.

	(
	If problem areas exist, develop and execute action-oriented programs.


	Definitions – 41 C.F.R. §§ 60-300.2 and 60-741.2

	Action Item
	Deadline
	Date Completed
	Persons Responsible

	Change “other protected veteran” category in all information technology systems to “active duty wartime or campaign badge veteran.”
	AAP Effective Date
	
	

	Additional Notes

	The “other protected veteran” category has been renamed “active duty wartime or campaign badge veteran.”  As a result, individuals currently covered under the “other protected veteran” classification will now fall under the “active duty wartime or campaign badge veteran” classification.  While the scope of protected veterans will not change, it is important to note that the VETS-100A report has not changed, nor does OFCCP possess the authority to unilaterally change it.  As a result, contractors will need to preserve the names of both the old and new categories, and report these individuals as “other protected veterans” for VETS-100A reporting and as “active duty wartime or campaign badge veterans” for complying with OFCCP’s Section 4212 regulations.


	Equal Opportunity Clause (State Notifications) – 41 C.F.R. § 60-300.5(a)

	Action Item
	Deadline
	Date Completed
	Persons Responsible

	Verify that job listing information provided to the state job banks or local employment service delivery systems (ESDS) is provided in a manner and format “permitted” by those entities.
	March 24, 2014
	
	

	Notice to ESDS in every state in which the company does business stating:  (1) the company’s status as a federal contractor; (2) the desire for priority referrals of veterans for job openings at all locations within the state; (3) the name and location of each hiring location within the state; and (4) the contact information for the “contractor official” responsible for hiring at each location.
	March 24, 2014
	
	

	If the company utilizes outside job search companies — including temporary employment agencies — provide the ESDS with the contact information for these job search companies.
	March 24, 2014
	
	

	Additional Notes

	As noted above, contractors will be required to list their open positions with each employment service office in any manner and format permitted by each office.  This rule applies to both contractors and any private job listing services that contractors engage to help them satisfy their mandatory job listing obligations.  As a practical matter, the mandatory job listing requirement has been enforced in this manner for some time.  If they are not doing so already, contractors should be taking steps to ensure they (or their vendors) are complying with state job posting requirements.
The “contractor official” may be one of several people within the company, but must be able to verify the information set forth in the job listing and must be able to receive priority referrals.


	Equal Opportunity Clause (“EEO is the Law” Poster) – 41 C.F.R. §§ 60-300.5(a) and 60-741.5(a)

	Action Item
	Deadline
	Date Completed
	Persons Responsible

	Ensure that at each location, “EEO is the Law” poster is provided in a format that is “accessible and understandable” to people with disabilities and disabled veterans.
	March 24, 2014
	
	

	For employees who work remotely, ensure they have access to the “EEO is the Law” poster electronically.  Electronic notices for employees must be posted in a conspicuous location and format on the company’s intranet or sent via email.
	March 24, 2014
	
	

	Integrate a “conspicuous” link to the “EEO is the Law” poster in online application systems.
	March 24, 2014
	
	

	Additional Notes

	Making the poster “accessible and understandable” to people with disabilities will be situation-specific for each contractor. Common examples include providing Braille or large print versions of the notice, posting the notice for visual accessibility to persons in wheelchairs, or providing the notice electronically or on a computer disc.  Braille and large print versions can be ordered from EEOC at: http://www1.eeoc.gov/eeoc/publications/index.cfm.
With regard to online application systems, OFCCP states that the “notice must be conspicuously stored with, or as part of, the electronic application.”  We are interpreting this to mean that the contractor must at a minimum include a prominent link to the poster as part of their application system.  The poster can be accessed here:
http://www.dol.gov/ofccp/regs/compliance/posters/ofccpost.htm



	Equal Opportunity Clause (Other Issues) – 41 C.F.R. §§ 60-300.5 and 60-741.5

	Action Item
	Deadline
	Date Completed
	Persons Responsible

	As applicable, notify each labor organization that the company is a federal contractor and is committed to take affirmative action to employ and advance in employment, and shall not discriminate against, protected veterans and individuals with disabilities.
	March 24, 2014
	
	

	Edit the EO “tagline” in all job postings to include a reference to protected veteran status and disability status.
	March 24, 2014
	
	

	Edit EO Clause references in covered subcontracts and purchase orders to include the specific bold text required by the regulations (see below).
	March 24, 2014
	
	

	Additional Notes

	A full EO tagline would read “All qualified applicants will receive consideration for employment without regard to race, color, religion, sex, national origin, protected veteran status, or disability status.”  It is unclear at this time whether an abbreviated tag line, such as “[Company] is an equal opportunity employer. M/F/D/V,” will suffice.
The bold EO Clause text required by the regulations is:
“This contractor and subcontractor shall abide by the requirements of 41 CFR 60-741.5(a). This regulation prohibits discrimination against qualified individuals on the basis of disability, and requires affirmative action by covered prime contractors and subcontractors to employ and advance in employment qualified individuals with disabilities.”

“This contractor and subcontractor shall abide by the requirements of 41 CFR 60-300.5(a). This regulation prohibits discrimination against qualified protected veterans, and requires affirmative action by covered prime contractors and subcontractors to employ and advance in employment qualified protected veterans.

It is unclear at this time whether OFCCP will permit companies to combine these two clauses together.


	Accommodation for Online Application Process – 41 C.F.R. § 60-741.21

	Action Item
	Deadline
	Date Completed
	Persons Responsible

	If using an online application system, ensure that a process is in place for applicants who cannot fully utilize that system to request an accommodation with the application process.
	March 24, 2014
	
	

	Additional Notes

	Many contractors currently satisfy this requirement by including a prominent statement on the front page of their online application system that includes instructions on requesting a reasonable accommodation to complete the application process.
Consider documenting this review of the online application system and testing whether procedures that are in place to request an accommodation are actually working.
OFCCP also states that it is a “best practice” to make online job application systems accessible and compatible with assistive technologies used by individuals with disabilities.


	AAP Availability – 41 C.F.R. §§ 60-300.41 and 60-741.41

	Action Item
	Deadline
	Date Completed
	Persons Responsible

	Consider redacting or editing the copy of the AAP that is made available to employees to exclude the new data metrics required by §§ 60-300.44(k) and 60-741.44(k).  Omitting the data metrics from the “employee” copy of the AAP is optional but recommended.
	AAP Effective Date
	
	

	Additional Notes

	The final regulations maintain the familiar requirement that contractors make the affirmative action program available to applicants and employees upon request (the viewing hours and location must still be posted).  However, the final regulations also recognize that the data which now must be included as part of the AAP may be considered confidential by contractors.  Consequently, the final regulations do not require making the “data metrics” available to employees and applicants.  One option would be to include the data metrics in appendices to the AAP, and then not provide the appendices to employees.


	Pre-Offer Invitations to Self-Identify – 41 C.F.R. §§ 60-300.42(a) and 60-741.42(a)

	Action Item
	Deadline
	Date Completed
	Persons Responsible

	Notify the appropriate company information technology professionals that major changes will be coming with respect to the company’s online application systems.
	ASAP
	
	

	Integrate OFCCP-mandated disability self-identification form into paper application materials and/or online application system.
	AAP Effective Date
	
	

	Create confidential “data analysis file” to store the disability self-id data.  This information must be kept separate and apart from employee personnel file and medical records.
	AAP Effective Date
	
	

	Draft pre-offer veteran self-identification form and integrate into paper application materials and/or online application system.
	AAP Effective Date
	
	

	

	Additional Notes

	Access to disability self-id data should be kept confidential and made available only to personnel who are involved in the preparation or implementation of the affirmative action plans, or to supervisors and managers as necessary regarding restrictions on work duties or necessary accommodations.
For a paper application process, the self-identification form should be separated from the application, marked with requisition/job title, and stored separately from the applications in a confidential file.
Unlike Section 503, there is no mandated veteran self-identification language.  OFCCP provides sample invitations in Appendix B to Part 60-300, and EEAC will also be providing a template.


	Post-Offer/Pre-Employment Invitations to Self-Identify – 41 C.F.R. §§ 60-300.42(b) and 60-741.42(b)

	Action Item
	Deadline
	Date Completed
	Persons Responsible

	Notify the appropriate company information technology professionals of the changes below.
	ASAP
	
	

	Integrate OFCCP-mandated disability self-identification form into new hire on-boarding materials.
	AAP Effective Date
	
	

	Create confidential “data analysis file” to store the disability self-id data.  This information must be kept separate and apart from employee personnel file and medical records.
	AAP Effective Date
	
	

	Revise post-offer/pre-employment veteran self-identification form and integrate into paper application materials and/or online application system.
	AAP Effective Date
	
	

	Switch “other protected veteran” category on form to “active duty wartime or campaign badge veteran.”
	AAP Effective Date
	
	

	Additional Notes

	Access to disability self-id data should be kept confidential and made available only to personnel who are involved in the preparation or implementation of the affirmative action plans, or to supervisors and managers as necessary regarding restrictions on work duties or necessary accommodations.
Unlike Section 503, there is no mandated veteran self-identification language.  OFCCP provides sample invitations in Appendix B to Part 60-300, and EEAC will also be providing a template.


	Employee Disability Survey – 41 C.F.R. § 60-741.42(c)

	Action Item
	Deadline
	Date Completed
	Persons Responsible

	Notify the appropriate company information technology professionals of changes below.
	ASAP
	
	

	Create confidential “data analysis file” to store the disability self-id data.  This information must be kept separate and apart from employee personnel file and medical records.
	AAP Effective Date
	
	

	Schedule and conduct first employee disability survey using OFCCP-mandated self-identification form.
	During the first 12 months following AAP Effective Date (and at five year intervals thereafter)
	
	

	Draft cover memorandum to accompany employee disability survey.
	Prior to employee survey distribution
	
	

	Draft and send reminder to employees that they may self-identify or update their disability status at any time.
	Anytime in the intervening years between five-year employee surveys
	
	

	Additional Notes

	Access to disability self-id data should be kept confidential and made available only to personnel who are involved in the preparation or implementation of the affirmative action plans, or to supervisors and managers as necessary regarding restrictions on work duties or necessary accommodations.
Unlike Section 503, there is no veteran employee survey.
Note that the reminders are required “at least once” in the intervening years between five-year employee surveys.  Nothing prohibits more frequent reminders and annual reminders may be easier to schedule.
EEAC will be providing templates for all reminders and cover memoranda.


	AAP Policy Statement – 41 C.F.R. §§ 60-300.44(a) and 60-741.44(a)

	Action Item
	Deadline
	Date Completed
	Persons Responsible

	Ensure the AAP policy statement indicates the CEO’s (or the most senior U.S. executive’s) “support for the contractor’s affirmative action program.”
	AAP Effective Date
	
	

	Ensure that individuals with disabilities and disabled veterans are provided the policy statement in a format that is “accessible and understandable,” such as Braille or large print versions of the notice.
	AAP Effective Date
	
	

	

	Additional Notes

	EEAC will be providing a new template for the AAP Policy Statement.


	External Policy Dissemination – 41 C.F.R. §§ 60-300.44(f)(1) and 60-741.44(f)(1)

	Action Item
	Deadline
	Date Completed
	Persons Responsible

	Notify existing covered vendors and subcontractors of the company’s AAP policy and request “appropriate action on their part.”
	AAP Effective Date
	
	

	Integrate similar notice into covered subcontracts and purchase orders templates moving forward.
	AAP Effective Date
	
	

	

	Additional Notes

	This new provision requires contractors to send written notification of their company affirmative action policy to all covered subcontractors and vendors, requesting “action” on their part.  Essentially this requires contractors to notify covered subcontractors and vendors of their obligations under OFCCP regulations, something contractors already do pursuant to the EO clause.  It is not absolutely clear at this time whether OFCCP intends to require a separate notification apart from the EO clause, or whether contractors can build this notification into their existing EO clause notifications in their subcontracts and purchase orders.  We believe that it can be built into existing EO clause notifications moving forward, but at a minimum it would appear contractors must notify existing covered subcontractors and vendors when the regulations become effective.
EEAC will be providing a template for this notification.


	Outreach Assessment – 41 C.F.R. §§ 60-300.44(f)(3) and 60-741.44(f)(3)

	Action Item
	Deadline
	Date Completed
	Persons Responsible

	Establish a plan to review the effectiveness of company outreach efforts and prepare for each affirmative action program.
	AAP Effective Date
	
	

	Additional Notes

	The final rules require contractors to evaluate the effectiveness of each of their outreach efforts, document the evaluation, and keep all related documents for a period of three years.  According to the agency, this “evaluation” must consist of five new disability data points and five new veteran data points (see discussion, below).  OFCCP notes that the “contractor’s conclusion as to the effectiveness of its outreach efforts must be reasonable as determined by OFCCP in light of these regulations.”
EEAC will be providing further guidance and examples of outreach assessments.


	Internal Policy Dissemination – 41 C.F.R. §§ 60-300.44(g) and 60-741.44(g)

	Action Item
	Deadline
	Date Completed
	Persons Responsible

	Ensure that the company AAP policy is either in the policy manual or otherwise made available to employees.
	AAP Effective Date
	
	

	As applicable, send notice of the company’s AAP policy to union officials and/or employee representatives and “request their cooperation.”
	AAP Effective Date
	
	

	

	Additional Notes

	In theory, contractors should be able to combine the union notice with the union notification required under the EO Clause, discussed above.
EEAC will be providing a template for this notification.


	Audit and Reporting System – 41 C.F.R. §§ 60-300.44(h) and 60-741.44(h)

	Action Item
	Deadline
	Date Completed
	Persons Responsible

	Take steps to ensure that the company’s audit and reporting system will be documented.
	AAP Effective Date
	
	

	Additional Notes

	OFCCP’s Section 503 regulations have always required contractors to implement an internal audit and reporting system that measures the effectiveness of their affirmative action programs, indicates any need for remedial action, assesses whether objectives have been attained, and determines whether individuals with disabilities and protected veterans have had the opportunity to participate in all company sponsored educational, training, recreational and social activities.  In the final rule, OFCCP retains this requirement but also adds a provision requiring contractors to document these actions and retain them as employment records for a period of two years.
See EEAC Memorandum 13-046 (March 8, 2013) for more information.


	Data Collection – 41 C.F.R. §§ 60-300.44(k) and 60-741.44(k)

	Action Item
	Deadline
	Date Completed
	Persons Responsible

	Begin the collection of the five new disability data points and five new veteran data points (see below).

	AAP Effective Date
	
	

	Report on the data collected and include it in the AAP.
	12 months after the AAP Effective Date
	
	

	Notify company information technology professionals of any changes needed to accomplish the data collection (likely already done as part of the new self-identification process, discussed above).
	ASAP
	
	

	Additional Notes

	The five disability data points are (1) the number of applicants who self-identified as individuals with disabilities pursuant to section 60-741.42(a), or who are otherwise known to be individuals with disabilities; (2) the total number of job openings and total number of jobs filled; (3) the total number of applicants for all jobs; (4) the number of applicants with disabilities hired; and (5) the total number of applicants hired.
The five veteran data points are (1) the number of applicants who self-identified as protected veterans pursuant to § 60–300.42(a), or who are otherwise known as protected veterans; (2) the total number of job openings and total number of jobs filled; (3) the total number of applicants for all jobs; (4) the number of protected veteran applicants hired; and (5) the total number of applicants hired.
As a practical matter, once contractors have developed and implemented a system for administering the new pre- and post-offer self-identification requirements, as discussed above, the collection, tabulation, and analysis of these data points should be relatively straightforward.  These data must be maintained for three years.


	Veteran Hiring Benchmark – 41 C.F.R. § 60-300.45

	Action Item
	Deadline
	Date Completed
	Persons Responsible

	Decide whether to set the veteran hiring benchmark as: (1) the national percentage of veterans in the civilian labor force (currently 8%); or (2) a different figure based on OFCCP’s five-factor analysis.
	AAP Effective Date
	
	

	Document the benchmark in the AAP.
	AAP Effective Date
	
	

	

	Additional Notes

	Given that OFCCP has stated there be will no violation for not meeting the benchmark, we suspect that many contractors will adopt the flat 8% figure, even though it is necessarily higher than the actual percentage of protected veterans in the workforce.  Also, it is important to note that there is no actual requirement in the final veteran regulations that contractors actually compare veteran hires against the hiring benchmark, or conduct any type of utilization or hiring analysis, though one could be easily accomplished using the new data metrics required by section 60-300.44(k).  We expect further guidance from OFCCP on this issue.


	Disability Utilization Goal – 41 C.F.R. § 60-741.45

	Action Item
	Deadline
	Date Completed
	Persons Responsible

	For each AAP job group, compare employee incumbency to OFCCP’s 7% disability goal.
	AAP Effective Date
	
	

	Where incumbency is less than the goal in any job group, conduct an assessment to determine whether there are impediments or barriers to equal employment opportunity.
	AAP Effective Date
	
	

	If problem areas exist, develop action-oriented programs.
	AAP Effective Date
	
	

	Additional Notes

	Note that failing to meet the 7% utilization goal does not in and of itself trigger an obligation to develop an action-oriented program.  Rather, the regulations state that when the percentage of individuals with disabilities in one or more job groups is less than 7%, the contractor “must take steps to determine whether and where impediments to equal employment opportunity exist,” similar to the “identification of problem areas” section of contractors’ Executive Order 11246 AAPs.  When making this determination, the final rules states that the contractor must assess its personnel processes, the effectiveness of its outreach and recruitment efforts, the results of its affirmative action program audit, and any other areas that might affect the success of the affirmative action program.  If the contractor “identifies” problem areas as part of this review, the contractor must then design and execute action-oriented programs to address the problem areas, just as contractors have been required to do under their AAP obligations for women and minorities.  OFCCP has stated repeatedly that failure to achieve the utilization goal cannot in and of itself constitute a violation of the regulations.


� This field should be the contractor’s first Section 503/4212 AAP that is prepared on or after March 24, 2014.  This means that for calendar-year contractors, the “AAP Effective Date” will be January 1, 2015.  For more information on the implementation dates of OFCCP’s final rules, please refer to EEAC Memorandum 13-188.
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